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I. IDENTITY AND INTEREST OF AMICUS CURIAE

The Washington State Association for Justice (V/SAJ) is a not-for-

profit corporation, first organized under Washington law in 1967. V/SAJ

is comprised of more than 2400 attorneys throughout V/ashington whose

focus is representing people who are injured or harmed by the negligence

or misconduct of others.

V/SAJ's interests include equal protection under the law including

the right to be free from discrimination. V/SAJ is therefore interested in the

proper interpretation and application of the Washington Law Against

Discrimination, chapter 49.60 RCV/ (WLAD), which prohibits

discrimination not only in public accommodations, but also in matters

involving employment, real estate, credit transactions and insurance.

V/SAJ has a particular interest in whether a Washington business can avoid

application of the V/LAD by cloaking its discriminatory practices under a

mantel of free speech. WSAJ will address only issues related to First

Amendment free speech.

II. INTRODUCTION

Alliance Defending Freedom, representing Arlene's Flowers in this

case, is going for a same-sex wedding trifecta, of sorts. It has attempted to

create a religion-based exemption from anti-discrimination laws in New
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Mexico for wedding photos,l in Colorado for wedding cakes2 and, now, in

Washington for wedding flowers. In all three cases, Alliance Defending

Freedom has argued, in part, that making wedding photos or cakes or

flower arrangements constitutes artistic expression entitled to First

Amendment protection as speech.

Arlene's Flowers (hereafter "Arlene's") makes its ooartistic

expression" argument with no meaningful citation to First Amendment

case law and without any analysis about why this Court should expand

First Amendment protection to cover flower arrangements.

Unquestionably, the First Amendment protects more than the

spoken or written word. But for expressive or symbolic conduct to come

within First Amendment free-speech protection, it must first be determined

whether "particular conduct possesses sufficient communicative elements

to bring the First Amendment into play...." Texas v. Johnson, 491 U.S.

397, 404, 109 S. Ct. 2533, 105 L. Ed. 2d 342 (1989). Johnson applied the

two-prong test established in Spence v. Itr/ashington,4lS U.S. 405, 409-10,

94 S. Ct. 2727,41L.8d.2d842 (1974) (per curiam): (1) whether an intent

1 Elane Photography, LLC v. ll'illock,309 P.3d 53 (N.M. 2013), cert. denied, _
u.s. _, 134 s.ct. 1787 (2014).
2 Craig v. Masterpiece Cakeshop, Inc., _P.3d _, 2015 WL 4760453 (Colo. App.
201 5) (unpublished opinion pending petition for cert. in Colorado Supreme Court,
Case No. 2015SC000738, filed Oct. 23, 2015. This opinion is not cited as

authority. In accordance with GR 14.1(b), a copy of the opinion is appended to
this brief.
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to convey a particularized message was present, and (2) whether the

likelihood was great that the message would be understood by those who

viewed it.

The Spence-Johnson test remains the central framework for

analyzing questions about whether the o'expression of an idea through

activity," Spence, 418 U.S. at 4ll, is sufficiently communicative to

constitute oospeech" for First Amendment pu{poses. See Cressman v.

Thompson, Tl9 F.3d 1139, ll47-51 (10th Cir. 2013); cf, State v. Immelt,

173 Wn.2d l, 16-20,267 P.3d 305 (2011) (Madsen, C.J., dissenting)

("[T]he first step ... is to examine the challenger's particular conduct to

determine whether protected speech is at issue.")

The rationale for Spence-Johnson analysis is to separate mere

conduct from expressive conduct. As explained in United States v.

O'Bríen,391 U.S. 367,376,88 S. Ct. 1673,20L.F,d.2d672 (1968), "V/e

cannot accept the view that an apparently limitless variety of conduct can

be labeled 'speech' whenever the person engaging in the conduct intends

thereby to express an idea." The Court in Cíty of Dallas v. Stanglin, 490

U.S. 1 9, 25, 109 S. Ct. I 59 1, 104 L. Ed. 2d 1 8 (1 989), in holding that social

dances do not constitute "expressive association" protected by the First

Amendment, stated:
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[F]reedom of speech means more than simply the right to
talk and to write. It is possible to find some kernel of
expression in almost every activity a person undertakes - for
example, walking down the street or meeting one's friends
at a shopping mall - but such a kemel is not sufficient to
bring the activity within the protection of the First
Amendment.

Similarly, in rejecting the argument that a state legislator has a free-

speech right to vote on a particular matter despite the legislator's conflict

of interest, the Court stated "the fact that a nonsymbolic act is the product

of deeply held personal belief - even if the actor would like it to convey

his deeply held personal belief - does not transform action into First

Amendment speech." Nevada Comm'n on Ethics v. Carrigan, 564 U.S.

ll7, l3l S. Ct. 2343,2350, 180 L. Ed.2d 150 (2011) (emphasis in

original).

In lieu of legal authority or analysis, and in an effort to shoehorn

flower arrangements into protected First Amendment expression, Arlene's

cites the advertising slogan, "Say it with flowers," and quotes a dictionary

definition of "art." Appellants' Br. at 25. First Amendment case law,

however, requires more than an actor's belief that her flower arrangement

is something more than decorative. Arlene's has failed to meet its most
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basic burden of demonstrating that her flower arrangements do in fact say

something that an observer would likely understand.3

In Holland v. City of Tacoma, 90 Wn. App. 533, 954 P.2d 290

(1998), the court relied on O'Day v. King County,l0g Wn.2d 796,810,

749 P.2d 142 (1988), in stating that one challenging government regulation

"must have at least a colorable claim that the regulation involves

expression." Arlene's has not revealed a "colorable claim" to First

Amendment protection.

III. ISSUES ADDRESSED

l. Whether Arlene's has met its burden of demonstrating that

wedding flower arrangements involve o'artistic expression" that qualifies

as protected oospeech" under the First Amendment;

2. If free-speech analysis is warranted, whether WLAD results

in oocompelled speech," meaning that the statute requires Arlene's either to

personally speak the government's message or, alternatively, to host or

accommodate another speaker's message; and

3 Clarkv. Cmty.for Creative Non-Violence,468 U.S. 288,293 n.5, 104 S. Ct. 3065,
82 L. Ed. 2d 221 (1984) ("Although it is common to place the burden upon the
Government to justiff impingements on First Amendment interests, it is the
obligation of the person desiring to engage in assertedly expressive conduct to
demonstrate that the First Amendment even applies.")
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3. If WLAD restricts the "speech" of Arlene's, whether that

restriction is nonetheless constitutional because (l) it furthers an important

or substantial govemment interest, (2) the government restriction is

unrelated to suppression offree expression, and (3) incidental restriction

on First Amendment freedoms is no greater than essential to the

furtherance of the government interest.

IV. ARGUMENT

A. Making and Selling Flower Arrangements Is Not Speech.

1. Arlene's Makes No Gunwøl/Argument That State
Free-Speech Protection Differs From Federal
Protection In This Case.

Arlene's mentions free speech protection under V/ashington's

Constitution and cites Article 1, section 5 of the Constitution, which

provides, ooEvery person may freely speak, write and publish on all subjects,

being responsible for the abuse of that right." Appellants' Br. at 24. This

Court has held that Article 1, section 5 is subject to interpretation

independent from free-speech analysis under the First Amendment. Ino Ino,

Inc. v. City of Bellevue, 132 V/n.2d 103, 115,937 P.2d154,943P.2d1358

(1997), cert. denied, 522U.5. 1077 (1998).

Arlene's, however, does not argue that free-speech analysis under

our state constitution differs in this case from analysis under the federal

constitution, and all the case law it cites in connection with its free-speech
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argument is federal.a Moreover, Arlene's does not discuss the factors

enunciated in State v. Gunwall, 106 Wn.2d 54,720 P.2d 808 (1986), used

to determine whether the Washington Constitution might provide a different

result than its federal counterpart. This Court will not address a claim that

the Washington Constitution guarantees more protection than the federal

constitution unless there is adequate briefing and argument on the Gunwall

factors. State v. Davis,141 Wn.2d 798,834,10 P.3d 977 (2000) (regarding

Sixth Amendment fair-trial guarantee). Thus, the only free-speech claim

cognizable in this case is under the First Amendment.

2. Arlene's Does Not ldentiff A Particular Message
An Observer Would Likely Understand.

Arlene's has the threshold burden of showing that making and

selling flower anangements is expressive conduct entitled to free-speech

analysis. Clark, 468 U.S. at 293 n.5. It claims its flower arrangements are

"artistic expressions." There is, however, no case authority anywhere for

the proposition that an "artistic expression," per se, is constitutionally

protected activity. Although Arlene's tries to draw a connection to

traditional art by claiming that people ("artists") have arranged flowers for

a The First Amendment to the United State Constitution provides in relevant
part that "Congress shall make no law ... abridging the freedom of speech."
U.S. Const. amend. l. The prohibition applies to state governments through
the Fourteenth Amendment. Gitlow v. New York, 268 U.S. 652, 666, 45
s. ct. 625,69 L. Ed. ll38 (1925).
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centuries and famous painters have painted flower arrangements,

Appellants' Br. at 24,25, those points have no connection to the argument.

Even a long history of a non-artistic activity has no apparent relevance to

whether the activity should be redefined as art within First Amendment

analysis. While a painting may constitute protected expression, the fact that

a subject is depicted in a non-abstract painting (a table, for example) surely

does not confer free-speech standing either to the table or the table's maker.

Arlene's tries to characterize its wedding flower arrangements as

intrinsically art, not simply flowers depicted in art. Jumping off from a

dictionary definition of "art," it declares that its wedding arrangements

provide a celebratory atmosphere, and beautify, add a mood or lend a certain

elegance to the ceremony. Appellants' Br. at 25. Arlene's gets it backwards.

The wedding ceremony itself has been recognized as protected expression.

Kaahumanu v. Hawaii, 682 F.3d 789, 798-99 (9th Cir. 2012). Flower

arrangements may decorate a wedding couple's celebration, but it is neither

the flowers nor the florist being celebrated.

A dictionary definition and aperhaps overwrought description ofthe

flower affangements Arlene's sells are a weak substitute for legal authority

and avoid the central legal issue: Does a flower arrangement convey a

message that is sufficiently communícative to qualify as expressive

conduct? As shown below, the answer is no.
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3. Case Law Does Not Support The Argument That
Flower Arrangements Implicate Free-Speech
Protection.

Arlene's cites seven cases in support of its contention that "protected

expression occurs in many forms." Appellants' Br. at 26 n.19. Actually,

there are not oomany forms" of non-verbal, non-written expression that

qualifr as speech. Painting or drawing in various media, sculpture, music

and nude performance are recognized as forms of protected expression.

Flower arrangements are not. "l,rt') is not an open-ended concept in First

Amendment law.

Arlene's cites Hurley v. Irish-Am. Gay Lesbian and Bisexual Grp.

of Boston,5l5 U.S. 557,569,115 S. Ct.2338,132L.F,d.2d487 (1995),

although it is not clear why. Hurley involved the question whether aparade

organizer was entitled to free-speech protection, even though its parade

lacked the "particularizedmessage" specified by Spence.In concluding that

parades are inherently expressive even if lacking a particular theme, the

Court added:

[A] narrow, succinctly articulable message is not a condition
of constitutional protection, which if confined to expressions
conveying a'þarticularized message" [citing Spencef would
never reach the unquestionably shielded painting of Jackson
Pollack, music of Arnold Schoenberg, or Jabberwocky verse
of Lewis Carroll.

9
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The Hurley Court's observation that First Amendment protection

extends to traditional forms of art including abstract painting, music and

nonsense poetry was not unprecedented. In Miller v. Califurnia,4l3 U.S.

15,34,93 S. Ct. 2607,37 L.Ed.2d4l9 (1973), for example, the Court held

that constitutional protection extends to "works which, taken as a whole,

have serious literary, artistic, political, or scientific value ..." Miller

involved a conviction for mailing obscene materials. Kaplan v. California,

413 U.S. I 15, I 19-20,93 S. Ct. 2680,37 L. Ed.2d 492 (1973), involved a

conviction for selling an obscene book, and the Court stated "both oral

utterance and the printed word" have the same free-speech protection as

oopictures, films, paintings, drawings, and engravings . .." Id. at 956.

Joseph Burstyn, Inc. v. ll'ilson,343 U.S. 495, 50I,72 S. Ct. 777, 96

L. Ed. 1098 (1952), explains why art, such as film, is constitutionally

protected speech while invalidating a law providing for censorship of

movies:

It cannot be doubted that motion pictures are a significant
medium for the communication of ideas. They may affect
public attitudes and behavior in a variety of ways, ranging
from direct espousal of a political or social doctrine to the
subtle shaping of thought which characterizes all artistic
expression.

Hurley did not break new ground in recognizing traditional forms of

art as expressive and constitutionally protected, and the other

painting/drawing decisions cited by Arlene's are similarly inapposite.l(hite

10



v. City of Sparlrs,500 F.3d 953 (9th Cir.2007), involved an itinerant artist's

ability to sell his nature paintings to passersby on city property. The court

limited its analysis to original paintings with the explanation: "In painting,

an artist conveys his sense of form, topic, and perspective. A painting may

express a clear social position, as with Picasso's condemnation of the

horrors of war in Guernica, or may express the artist's vision of movement

and color ..." Id.at956.

Piarowski v. Ill. Cmty. Coll. Dist. 5 1 5, 759 F.2d 625, 627 (7th Cir.

1985), involved stained-glass windows "in the style of Aubrey Beardsley,"

an illustrator. The question was whether a college could require the artist to

move his display to a less conspicuous site because of complaints that some

pieces were sexually explicit and racially offensive. Id. at 628. The court

found no constitutional infringement with the college requiring relocation.

Id. at 632-33.

Anderson v. City of Hermosa Beach, 621 F .3d 1 05 I , 1 061 (9th Cir.

2010), held that a tattoo is like a pen-and-ink drawing except it is engrafted

on skin rather than paper. The court reasoned that atattoo is similar to other

recognized forms of First Amendment protected entertainment and visual

expression (citing as examples music, dance, topless dancing, movies,

parades and paintings). Id. at 1060.

11



As with painting and drawing, there was precedent for the Hurley

Court's observation that music is expressive, communicative and

constitutionally protect ed. lVard v. Rock Against Racism, 49 I U.S. 7 81, 109

S. Ct. 2746, 105 L. Ed.2d 661 (1989), cited by Arlene's, involved a rock-

concert sponsor's challenge to a volume limit in New York's Central Park.

In upholding the guideline as reasonable, the Court explained why music

"as a form of expression and communication" is protected under the First

Amendment, noting "Music is one of the oldest forms of human

expression." Id. at 790.

Southeastern Promotíons, Ltd. v. Conrad,420 U.S. 546, 548, 95

S. Ct. 1239, 43 L. Ed. 2d 448 (1975), involved a municipal theater's

rejection of an application to present the rock musical ooHair," based on

reports the musical involved nudity and obscenity on stage. City of Erie v.

Pap's A.M'529 U.S. 277, 120 S. Ct. 1382, 146 L. Ed.2d 265 (2000),

followed Barnes v. Glen Theatre, Inc.,50l U.S. 560, 111 S. Ct.2456,115

L. Ed. 2d 504 (1 991), in observing that nude dancing is expressive conduct.

Southeastern Promotions and Pap's A.M. are simply two of many

decisions recognizing that nude or erotic performances are constitutionally

protected activities. Even so, the activities are subject to reasonable

regulation. For example, in Ino Ino, 132 Wn.2d at 125, 127-28, this Court

recognized that "the communication of a nude dancer receives

t2



constitutional protection ...," although the conduct is nonetheless subject to

the state's police power if a "time, place or manner restriction" is justified

under the four-part test of O'Brien,39l U.S. at377.

The case law cited by Arlene's recognizes free-speech protection for

art and music, but flower arrangements aÍe different. Under First

Amendment law, flower arrangements are not sufficiently communicative

to warrant constitutional protection.

B. WLAD Does Not Compel Arlene's To Speaþ
Accommodate Or Endorse Any Message Regarding Same-Sex
Marriage.

Arlene's cherry-picks language from compelled-speech opinions to

construct an argument that WLAD "forces Mrs. Stutzman to create

expression against her will and conscience ..." Appellants'Br. at 50. The

decisions themselves, however, do not support the attempted construct.

Rumsfeld v. Forumfor Academic and Institutional Rights, únc.,547

U.S. 47, I 26 S. CL 1297, 164 L. Ed. 2d (2006) (hereafter oo FAIR"), provides

a two-step framework for compelled-speech analysis.

The Court's initial step was to determine whether the law at issue

affected the speaker's ovrn message. Id. at 63. The Court concluded that a

law school's decision whether to allow military recruiters on campus is not

inherently expressive, because there was little likelihood that the views of

the recruiters would be identified as views of the law schools, and in any

13



event the law schools would be free to disassociate themselves from those

views. Id. at64-65.

After finding that speech itself was not impermissibly regulated, the

Court then considered whether the conducl involved was sufficiently

expressive, under Johnson, supra at |,to bring First Amendment protection

into play. FAIR,547 U.S. at 65-66. The Court concluded that an observer

who saw military recruiters interviewing off-campus would have no way of

knowing the reason without explanation from the law schools and that a

regulated party cannot transform conduct into "speech" simply by talking

about it. Id. at 66. The Court added, even if the law were regarded as

regulating expressive conduct, it was a neutral regulation promoting a

substantial governmental interest and would therefore satisfy the scrutiny

of O'Brien, supra at3.

Elane Photography, addressing the very srime compelled-speech

argument Arlene's makes in this case, involved a commercial

photographer's refusal on religious grounds to take photos at a same-sex

wedding. 309 P.3d at 59. The court rejected the compelled-speech

argument, noting that New Mexico's anti-discrimination law did not require

the photographer to recite or display another's message or even take

photographs. The law only required that the photographer not discriminate.

Id. at 64. Nor did the law require the photographer to "host or

T4



accommodate" another's message.Id. at 66. The court addressed two cases

cited by Arlene's in this case, Miami Herald Publ'g Co. v. Tornillo,4lS

U.S. 241, 94 S. Ct. 2831, 4l L. Ed.2d 730 (1974) (state statute required

newspapers to publish reply by candidate who was criticized), and Pacific

Gas & Elec. Co. v. Pub. Utils. Comm'nofCaliftrnia,475 U.S. 1, 106 S. Ct.

903, 89 L. Ed. 2d I (1986) (commission allowed third-party group to send

out messages with utility's billing statements), because in those cases oothe

govemment commandeered a speaker's means of reaching its audience and

required the speaker to disseminate an opposing point of view." Id. at 67.

Arlene's argues that providing flowers for same-sex wedding

couples will send a message that it approves of same-sex marriage. Leaving

aside the question of how flower arrangements might look different based

on the genders of the couple being married, this argument is the same as

that rejected in FAIR and Elane Photograpåy. Businesses that cater to

weddings are paid and are not part of the ceremony itself. They are not

recognized as sharing views with the wedding couple, they have the right to

express whatever religious or political beliefs they wish, and they can post

disclaimers on their website or in their advertising that they oppose same-

sex marriage. Arlene's does not convey any message through its flower

arrangements and is certainly not conveying someone else's.
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C. The Standard Of Review Is Not Strict Scrutiny.

Arlene's asserts that the combined impingement on rights of free

speech, free exercise and free association presents a "classic hybrid rights

situation," so the standard of review is strict scrutiny. Appellants' Br. at 40-

41. The Elane Photography court rejected the same argument as

inadequately briefed. If anything, it appears the hybrid-rights argument was

more extensively briefed there than here. See id.,309 P.3d at 75-76.

The notion of "hybrid rights" originated in Employment Div.,

Oregon Dep't of Human Res. v. Smith,494 U.S. 872, 878-79, 110 S. Ct.

1595, 108 L. Ed. 2d 876 (1990), where the Court explained it had oonever

held that an individual's religious beliefs excuse him from compliance with

an otherwise valid law prohibiting conduct that the State is free to regulate."

The Court's analysis contains language from Justice Frankfurter in

Minersville School Dist. Bd. Of Ed. v. Gobitis,3l0 U.S. 586,594-95,60

S. Ct. 1010, 84 L. Ed. 1375 (1940), including: 'oThe mere possession of

religious convictions which contradict the relevant concerns of a political

society does not relieve the citizen from the discharge of political

responsibilities." Id., 494 U.S. at 879. The Court observed that the only

occasions where regulation had been barred on the basis of the Free

Exercise Clause occurred when a religious freedom claim was made in

conjunction with other constitutional protections and that this case

t6



(involving the use of peyote in religious ceremonies) did not present "such

a hybrid situation." Id. at88l-82.

The Smíth "hybrid-rights" standard of review has been described as

"controversial,"5 ooillogical,"6 and "untenable,"7 and this Court rejected

Smith as precedent in Fìrst Covenant Church of Seattle v. City of Seattle,

120 Wn.2d 203, 216-19, 840 P.2d 17 4 (1 993).8

Combs v. Homer-Ctr. Sch. Dist.,540 F.3d 231,243-47 (3d Cir.

2008) (per curiam), collects Smith hybrid-rights decisions from the various

federal circuits, showing that hybrid-rights law is not uniformly accepted as

doctrine. Clearly, no circuit accepts the notion that bunching untenable

constitutional claims together is sufficient to bring heightened scrutiny into

play. Arlene's cites San Jose Christian Coll. v. Cìty of Morgan Hill,360

F.3d 1024 (9th Cir. 2004), which rejected ahybrid-rights claim because the

college had failed to demonstrate that application of a content-neutral

s Grace United Methodist Church v. City of Cheyenne, 451 F.3d 643,656 (lOth
Cir.2006) (noting the Smith Court did not intend an expansive standard of review
because it did not apply a hybrid-rights claim to the facts of the case before it).
6 Kíssinger v. Bd. of Trs. of Ohio State (Jniv.,s F.3d 177,180 (6th Cir. 1993).
7 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,508 U.S. 520, 567,
1 13 S. Ct.2217, 124 L. Ed.2d 472 (1993) (Souter, J., concurring).
8 The Court described the church's claim as "hybrid" to distinguish the case from
the Smith holding, 120 Wn.2d at216, but the Court did not apply a hybrid-rights
analysis, instead employing a Gunwall analysis to find gleater protection for
religious institutions under the free-exercise clause of Article 1, section I I of the
Washington Constitution, id. at 226-27 .
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zoning law resulted in a viable impingement-of-speech claim. Id. at 1032.

The court followed Miller v. Reed,176 F.3d 1202,1208 (9th Cir. 1999),

which held that a plaintiff cannot make a hybrid-rights claim entitled to

strict scrutiny analysis merely by combining a free exercise claim with an

utterly meritless claim alleging violation of another fundamental right.

If this Court were to decide that flower affangements constitute

protected o'speech," the level of constitutional scrutiny for alleged

govemment restriction on free speech should be analyzed under O'Brien,

supra at 3. As summarizedin Ino Ino:

Under O'Brien, the government's regulation of the time,
place, or manner of expressive conduct is sufficiently
justified if (l) the regulation is within the constitutional
power of govemment; (2) the regulation furthers an
important or substantial govemmental interest; (3) the
governmental interest is unrelated to the suppression of free
expression; and (a) the incidental restriction on alleged First
Amendment freedoms is no greater than essential to the
furtherance of that interest.[e]

l32Wn.2dat 127-28.

There can be no question that WLAD is within the state's police

power and furthers an important governmental interest. RCW 49.60.0rc

declares: "[D]iscrimination threatens not only the rights and proper

privileges of its inhabitants but menaces the institutions and foundation of

e In a footnote, the Court discusses the difference, if any, in applying the O'Brien
test rather than the traditional time, place and manner test. Id. at 728 n.7.
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a free democratic state." This Court has explained that WLAD's purpose of

deterring and eradicating discrimination is a policy of the highest priority.

Marquis v. City of Spoknne, I 30 V/n.2 d 97 , 109, 922 P .2d 43 (1996).

WLAD is not directed at suppression of expression. To the extent

that V/LAD arguably imposes an incidental restriction on Arlene's free-

speech rights, premised on the notion that flower arrangements are

sufficiently communicative to constitute speech, WLAD easily passes

constitutional scrutiny under O' Brien.

V. CONCLUSION

WSAJ respectfully submits that First Amendment free speech is

not implicated in the making or selling of flower arrangements. The trial

court's decision should be affirmed.
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REPORTS. A PETITION FOR REHEARING IN THE

COURT OF APPEALS OR A PETITTON FOR

CERTIORARI IN TIÌE SUPREME COURT MAY BE
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Colorado Court of Appeals,
Div.I.

Charlie CRAIG and David

Mullins, Petitioners-Appellees,

v.

MASTERPIECE CAKESHOP, INC.,

and any successor entity, and Jack C.

Phillips, Respondents-Appellants,

and

Colorado Civil Rights Commission, Appellee.

Court of Appeals No. r4CAtgSr

I

Announced August 13, 2o1S

Synopsis

Bacþround: Cake shop and its owner sought review of
the Civil Rights Commission's decision and issuance of
cease and desist order, requiring shop and owner not to
discriminate against potential customers because of their

sexual orientation, in same-sex couple's action against shop

and owner for discrimination based on sexual orientation

under Anti-Discrimination Act, stemming from shop's refusal

to sell couple wedding cake-

Holdings: The Court of Appeals, Taubman, J., held that:

I I ] as a matter of first impression, adding owner as respondent

to couple's formal complaint was permissible under relation

back doctrine;

[2] owner's refusal to create cake ft¡r couple violated public

accommodation provision of Act;

[3] cease and desist order did not compel shop to express

celebratory message about same-sex marriage in violation of
right to fiee speech;

[4] Act was neutral law of general applicability, and

thus needed only to be rationally related to legitimate

govemmental interest to survive challenge under Free

Exercise Clause;

[5] Free Exercise Clause of state constitr¡tion did not rcquire

neutral laws of general applicability to be reviewed under

heightened, strict scrutiny;

[6] Act's proscription of sexual orientation discrimination by
places of public accommodation was rationally related to
state's interest in eliminating discrimination; and

[7] cease and desist order did not exceed scope of
Commission's authority.

Affirmed.

West Headnotes (28)

IU Civil Rights

ô- Charges and investigafions

Adding owner of cake shop as respondent to

same-sex couple's fonnal complaint with Civil
Rights Commission for discrimination based

on sexual orienlation under Anti-Discrimination

Act, stemming liom shop's refusal to sell

couple wed¡{ing cake, was pernrissible under

relation back doctrine; both initial charge

of discrimination filed with Commission and

fonnal complaint alleged identical conduct,

owner was aware from beginning of litigation
that he was the person whose conduct was at

issue, and owner should have known that, but

for couple's oversight in not naming owner,

owner would have been named in charge

of discrimination. Colo. Rev. Stat. Ann. $

24-34-601(2); Colo. R. Civ. P. l5(c).

Cases that cite this headnote

Civil Rights

** Hearing, determination, and relief; costs

and fees

Erroneous reference in Civil Rights Division's

letter of probable cause determination to

l2l
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employment practices section of Anti-
Diserimination Act, rather than public

accommodation section under which same-sex

couple filed discrirnination complaint, did not

violate requirement under Act that respondents

be notified with specifìcity of legal authority

and jurisdiction of Civil Rights Commission, in
couple's action against cake shop and its owner

for discrimination based on sexual orientation,

sterrming from shop's refusal to sell couple

wedding cake, since it was not possible for
shop and owner to have been misled about

legal basis fbr Commission's hndings; charge

of discrimination and notice of determination

correctly referenced public accommodation

section of Act, and director's designee,

who drafted notice of detemrination with
incorrect citation, signed affidavit explaining

that relèrence to employment practices section

was a typographical error and that ref'erence

should have been to public accommodation

section. Colo. Rev. Stat- Ann, $$ 24-34-306(2)

&)0Ð, 24 -3 4 402, 2+34 -60 t _

Cases that cite this headnote

l3l Civil Rights
'ù* Place of business or public resort

Cake shop owner's refusal to create wedding

cake for sr¡me-sex couple was because of
couple's sexual orientation in violation of
public accommodation provision of Anti-
Discrimination Act, despite contention that

owner refused to create cake because of owne/s

opposition to same-sex marriage; act of same-

sex marriage was closely correlated to couple's

sexual orientation, but for couple's sexual

orientation, couple would not have sought to

enter into same-sex marriage, and but for their

intent to do so, owner would not have denied

couple its services. Colo. Rev. Stat- Ann. $$

24-3 4-301 (7), 24-34-60t(t).

I Cases that cite this headnote

I4t Constitutional Law
è* Relation between state and federal rights

State constitutional protection of freedom of
speech provides greater protection than does

First Amendment's ftee speech protection- U.S-

Const- Amend. l; Colo. Const. art. 2, $ l0-

Cases that cite this headnote

tst Constitutional Law
** Right to refrain from speaking

Constitutional Law
Þ Compelled or forced speech, support, or

participation

Freedom of speech protected by First
Amendment includes the right to refrain from

speaking and prohibits government from telling
people what they must say. U.S. Const. Amend.

l.

Cases that ci:e this headnote

t6l Constitutional Law
Þ Freedom ofSpeech, Expression, and Press

Under First Amendment protection ftrr freedom

of speech, govemment cannot prescribe what

shall be orthodox in politics, nationalisrn,

religion, or other matters of opinion by forcing

individuals to publicly disseminate its own
ideological message. U-S. Const. Amend. l.

Cases that cite this headnote

tll Constitutional Law
{r- Compelled or f-orced speech, support, or

participation

Under First Amendment protection for
lreedom of speech, government cannot require

dissemination of an ideological message by

displaying it on individual's private property in
a manner and fbr express purpose that it be

observed and read by the public. U.S. Const.

Amend. l.

Cases that cite this headnote

t8l Constitutional Law
** Compelled or forced speech, support, or

participation
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Government may not require an individual to
host or accommodate another speaker's message

under Fi¡st Amendment protection for freedom

of speech- U.S. Const. Amend. l-

Cases that cite this headnote

let Constitutional Law
.i* Symbolic speech

Some fbrms of conduct are symbolic speech

and deserve First Amendment f¡eedom of speech

protections- U.S. Const. Amend- l.

Cases thaf cite this headnote

I10l Constitution¡lLaw
*i* Conduct, protection of

First Amendment freedom of speech protections

extend only to conduct that is inherently

expressive- U.S. Const. Amend. l.

Cases that cite this headnote

tl{ Constitutional Law
** Conduct, protection of

In deciding whether conduct is inherently

expressive, as required for conduct to fall
under Þ-irst Amendment f¡eedom of speech

protections, courts ask whether intent to convey a

particularized message wÍrs present, and whether

the likelihood was great that the message would

be understood by those who viewed it. U"S"

Const. Amend. l-

Cases that cite this headnote

Il2l ConstitutionalLaw

'i* Conduct, protection of

Message intended to be conveyed by conduct

need not be narrow, or succinctly articulable in

order for conduct to be inherently expressive,

as required for conduct to fàll under First

Amenclment freedom of speech protection. U.S.

Const. Amend. l.

Cases that cite this headnote

t13l ConstitutÍonalLaw
ù* Compelled or fbrced speech, support, or

participation

In cases involving claims of compelled

expression in violation of Fi¡st Amendment

lieedom ofspeech, threshold question is whether

compelled conduct is suffrciently expressive

to trigger First Amendment protections. U.S.

Const. Amend. l.

Cases that cite this headnote

t14l ConstitutionalLaw
*- Freedom ofspeech, expression, and press

Party asserting that conduct is expressive bears

burden of demonstrating that First Amendment

freedom of speech applies, and parfy must

advance more than a mere plausible confention

that its conduct is expressive. U.S. Const^

Amend. l"

Cases that cite this headnote

t15l ConstitutionalLaw
** Conduct, protection of

Govemment can regulate communicalive

conduct without violating First Amendment

protection for freedorn of speech if i: has

important interest unrelafed to suppression of the

message and if impact on fhe communication is

no rnore than necessary to achieve government's

purpose. U.S. Const. Amend. l.

Cases that cite this headnote

t16l Civil Rights

{* Place ofbusiness orpublic resort

Constitutional Law
r Trade or Business

Civil Rights Commission's cease and desist

order, requiring cake shop not to discriminate

against potential customers because of their

sexual orientation, issued in same-sex couple's

action against shop for discr-imination based

on sexual orientation under AntlDiscrimination
Act, stemming from shop's refusal to sell

couple wedding cake, did not compel shop
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to express celebratory message about same-

sex marriage in violation of First Amendment

and state constitutional freedom of speech

protections; compelled conduct under order was

govemment's mandate that shop comport with
Act, and act of designing and selling wedding

cakes to all customers free of discrimination

did not convey celebratory message about same-

sex weddings likely to be understood by those

who viewed it. U-S- Const. Amend- l; Colo-

Const. art. 2, $ l0; Colo. Rev. Stat. Ann. $$

24 -3 4 -3 0 t (7 ), 24 -3 4 -60 t (2) -

1 Cases that cite this headnote

IlTl ConstitutionalLaw
** Conducf, protection of

lVhen determining whether conduct is inherently

expressive, as required for conducl to fall

under First Amendment f¡eedom of speech

protections, courts must consider allegedly

expressive conduct within the context in which it
occr¡rred- U.S- Const. Arnend. l.

Cases that cite this headnote

tlSl ConstitutionalLaw
{* Free Exercise of Religion

Free exercise of religion under First Amendment

and state constitution means, first and foremost,

the right to believe and profess whatever

religious dorctrine one desires. U.S. Const.

Amend. l; Colo. Const. art.2, $ 4.

Cases that cite this headnote

l19l ConstitutionalLaw
û* Free Exercise of Religion

Free exercise of religion protected under First

Amendment and state constitution also involves

the performance of, or abstention from, physical

acts. U.S. Const. Amend. l; Colo. Const. art. 2"

$4.

Cases that cite this headnote

l20l ConstitutionalLaw
'*- Strict scrutiny; compelling interest

If a law burdens religious practice and is not

neutral or not generally applicable, it must be

justif,red by a compelling government interest

and must be narrowly tailored to advance

that interest under Fi¡st Amendment and state

constitutional protections fbr free exercise of
religion. U.S. Const. Amend. l; Colo. Const. art.

2,ç4.

Cases that cite this headnote

l2ll ConstitutionalLaw
{* Strict scrutiny; compelling interest

I-aw is not neutral, and thus is invalid under

Free Exercise Clause ofFirst Amendment unless

justified by compelling interest and narrowly

tailored to advance that interest, ifthe object of
a law is to infringe upon or restrict practices

because of their religious motivation. U,S, Const.

Amend. 1.

Cases that cite this headnote

I22l ConstitutionalLaw
{p Strict scrutiny; compelling interest

Law is not generally applicable, and thus is
invalid under Free Exercise Clause of First

Amendment unless justified by compelling

interest and narrowly tailored to advance that

interest, when it imposes burdens on religiously

motivated conduct while permitting exceptions

for secular conduct or for fävored religions. U-S-

Const. Amend. l.

Cases that cite this headnote

1231 ConstítutionalLaw
'{* Particular Issues and Applications

Anti-Discrimination Act is neut¡al law of
general applicability, and thus Act need only

tre rationally related to legitimate governmental

interest in order to survive constitutional

challenge under First Amendment Free Exercise

Clause; Act is not designed to impede religious

conduct and does not impose burdens on

religious conduct not imposed on secular

conduct. U.S. Const. Amend. l; Colo. Rev. Stat.

Ann. $ 24-34-601(2).
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Cases that cite this headnote

I24l ConstitutÍonalLaw

'i;* Neutrality; gøreral applicability

Law neednot apply to every individual andentity

to be generally applicable, as required for law to

be rationally related to legitimate govemmental

interest in order to survive constitutional

challenge under First Amendment Free Exercise

clause; rather, law is generally applicable so long

as it does not regulate only religiously motivated

conduct. II-S. Const. Amend. l.

Cases that cite this headnote

l25l Constitutíonal Law
** Neutrality; generalapplicability

Constitution¡l Law
** Strict scrutiny; compelling interest

Free Exercise Clause of state constitution did

not require neut¡al laws of general applicability

to be reviewed under heightened, strict scrutiny,

but rather rational basis excçtion to strict

scrutiny review applicable to free exercise

claims under First Amen&nent applied to
free exercise claims under state constitution,

such that neutral laws of general applicability

needed only to be related to legitimate

govemmental interest to survive constitutional

challørge under state Free Exercise Clause; Free

Exercise Clause of state constih¡tion embodied

same values of free exercise and govemment

noninvolvement secured by religious clauses of
First Amendment" and Free Exercise Clause of
state consfitution was consistently interpreted

using First Amendment case law. U.S. Const.

Amend- l; Colo. Const. art. 2, $ 4.

Cases that cite this headnote

1261 ConstitutionalLaw
** Particular Issues and Applications

AntiDiscrimination Act's proscrþion of sexual

orientation discrimination by places of public

accommodation was rationally related to state's

interest in eliminating discrimination in such

places, and thus Act was a reasonable regulation

that did not offend Free Exercise Clauses of
First Amendment or state constitution; without

Act, businesses would have been able to
discriminate against potential patrons based on

their sexual orientation, such discrimination in
places of public accommodation had measurable

adverse economic effects, and Act created

hospitable environment for all consumers by
preventing discrimination on basis of certain

characteristics, including sexual orientation.

U.S. Const. Amend. l; Colo- Const" art. 2,

$ 4; Colo. Rev- Stal. Ann. $$ 24-34-301(7),

24-34-60r(2).

I Cases that cite this headnote

l27l PretrialProcedure
{¡* Grounds of claim or defense; 'fishing

expedition'

Trial court did¡ot abuse its discretion bydenying
cake shop discovery as to qpe of wedding

cake same-sex couple intended to order liom
shop and defails of their wedding ceremony on

review of Civil Rights Commission's decision

in favor of couple in action against shop lbr
discrimination based on sexual orientation under

Anti-Discrimination Act, stemming from shop's

refusal to sell couple wedding cake; type of cake

and details of ceremony were not relevant to

resolving essential issues at trial. Colo. Rev. Stat.

Ann. $ 24-3+601Q).

Cases that cite this headnote

l28l Civil Rights

**. Hearing, determination, and relief; costs

and fees

Civil Rights Commission's cease and desist

order, requiring cake shop not to discriminate

against potential customers because of their

sexual orientation, did not exceed scope of
Commission's statutory authority in same-sex

couple's action against shop for discrimination

based on sexual orientation under Anti-
Discrimination Act, stemming from shop's

refusal to sell couple wedding cake; order

was aimed at specific discriminatory or unfair
practice involved in couple's complaint. Colo.
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Opinion

Opinion by JtlD{iE TAUBMAN

"1 T I This case juxtaposes the rights of complainants,

Charlie Craig and David Mullins, under Colorado's public

accommodations law to obtain a wedding cake to celebrate

their same-sex mariage against the rights of respondents,

Masterpiece Cakeshop, Inc., and its owner, Jack C. Phillips,
who contend that requiring them to provide such a wedding

cake violates their constitutional rights to lìeedom ofspeech
and the free exercise ofreligion.

tl 2 This appeal arises from an administrative decision

by appellee, the Colorado Civil Rights Commission
(Commission), which upheld the decision of an

administrative law judge (ALJ), who ruled in favor of Craig

and Mullins and against Masterpiece and Phillips on cross-

motions for summary judgment. For the reasons discussed

below, we affrm the Commission's decision.

I. Background

fl 3 In July 2012, Craig and Mullins visited Masterpiece, a

bakery in Lakewood, Colorado, and requested that Phillips
design and create a cake to celebrate their same-sex wedding.

Phillips declined, telling them that he does not create wedding

cakes for same-sex weddings because ofhis religious beliefs,

but advising Craig and Mullins that he would be happy

to make and sell them any other baked goods. Craig and
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Mullins promptly left Masterpiece witlout discussing with
Phillips any details of their wedding cake. The following clay,

Craig's mother, Deborah Munn, called Phillips, who advised

her that Masterpiece did not make wedding cakes for same-

sex weddings because of his religious beliefs and because

Colorado did not recognize same-sex marriages.

tf 4 The ALJ found that Phillips has been a Christian for
approximately thirty-hve years and believes in Jesus Christ

as his Lord and savior. Phillips believes that decorating cakes

is a form of art, that he can honor God through his artistic

talents, and that he would displease God by creating cakes for
same-sex marriages-

![ 5 Craig and Mullins had planned to marry in Massachusetts,

where same-sex marriages were legal, and later celebrate with
friends in Colorado, which at that time did not recognize

same-sex marriages. l,Í""Colo. Const. art. 2, $ 3l; $ l4-2-
104(lxb), c.R.s. 2014.

t On June 26, 2015, the United States Supreme Corut

announced Obergefeil v. ÍIodges, 576 U-S. 

-,-___, 135 S.Cr. 2584, 2604. _L.Eð.2d _ QOIS),
reafñrming that the "right to marry is a firndamental

right inherent in the liberty ofthe person" and holding

thaf the Due Process and Equal Protection Clauses

of tÍe Fourteenth Amendment guårantee s¿une-sex

couples a fundamental right to marry. Colorado has

recognized såme-sex marriages since October 7,2014,
when, based on other litigation, then Colorado Attomey

General John Suthers instructed all sixty-four county

clerks in Colorado to begin issuing same-sex marriage

Iicenses. See Jorda¡ Steffen & Jesse Paul, Colorodo

Suprene Court, Suthers Clear Way for Same-Sex

Licenses, Denver Post, Oct- 7,2014, available al hfipil
perma.ccl7N7G-4LD3-

$ 6 Craig and Mullins later frled charges of discrimination

with the Colorado Civil Rights Division (Division), alleging

discrimination based on sexual orientation under the

Colorado Anti-Discrimination Act (CADA), çç 24-34-
301 to -804, C,R.S.2014. After an investigation, the

Division issued a notice of determination frnding probable

cause to credit the allegations of discrimination. Craig

and Mullins then fled a formal complaint with the

Office of Administrative Courts alleging that Masterpiece

had discriminated against them in a place of public

accommodation because of their sexual orientation in

violation of section 24-3 440 I (2), C.R. S. 20 I 4.

"2 n 1 The parties did not dispute any material facts-

Masterpiece and Phillips admitted that the bakery is a place of
public accommodation and that they refused to sell Craig and

Mullins a cake because of theirintent to engage in a same-sex

marriage ceremony. After the parties filed cross-motions for
summary judgment, the ALJ issued a lengthy witten order

finding in favor of Craig and Mullins-

'u 8 The ALJs order was affirmed by the Commission,

The Commission's final cease and desist order required

that Masterpiece (l) take remedial measures, including
comprehensive stafftraining and alteration to the company's

policies to ensure compliance with CADA; and (2) file
quarterþ compliance reports for two years with the Division
describing the remedial measures taken to comply with
CADA and documenting all pahons who are denied service

and the reasons for the denial,

!l 9 Masterpiece and Phillips now appeal the Commission's

order.

Il. Motion to Dismiss

1l l0 At the outset, Phillips and Masterpiece contend that the

ALJ and the Commission erred in denying two motions to
dismiss which they filed pursuant to C,R.C.P. l2(bxl), (2),

and (5). We disagree.

A. Standard of Review

!f I I We review the ALJ's ruling on a C.R.C.P. l2(b) motion
to dismiss de novo. $ 24-4=106(7), C.R.S. 2014; Aþ v. Story,

241 P.3 d 529, 533 (Colo.20 I 0); Iidwel I øc re L Tidwel I v. C ity

& Cnty. of Dewer,83 P.3d 75,81 (Co1o.2003).2

Section 24 4 106(7), C.R.S.2014, outlines the scope of
judicial review ofagency action and provides:

If the court finds no error, it shall affirm the

agency action. If it lmds that the agency action is

arbitrary or capricious, a denial ofstatutory right,

contrary to constitutional right, power, privilege,

or immunity, in excess of stâtutory jurisdiction,

authority, purposes, or limitations, not in accord

with the procedures orprocedural limitations ofthis
article or as otherwise required by law, an abuse

or clearly unwarranted exercise ofdiscretion, based

upon findings of fact that are clearly erroneous

2
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on the whole record, unsupported by substantial

eviderìce when the record is considered as a whole,

or otherwise contrary to law, then the court shall

hold unlawful and set aside the agency action and

shall restrain the enforcement of the order or rule

under review, compel any agsncy action to be

taken which has been unlawfully withheld or unduly

delayed, remand the case for further proceedings,

and aflord such other reliefas may be appropriate.

In making the foregoing determinations, the court

shall review the whole record or such portions

thereof as may be cited by any party. In all
cases under review, the court shall determine all
quesúons of law and interpret the statutory and

constitutional provisions involved and shall apply

such interpretation to the fac* duly found or

established.

B. First Motion to l)ismiss-
Lack of Jurisdiction Over Phillips

tll 1l 12 Phillips filed a motion to dismiss pursuant

to C.R.C.P. 12ft) alleging that the Commission lacked

jurisdiction to adjudicate the charges against him.3

Specifically, he claimed that it lacked jurisdiction because

Mullins named only "Masterpiece Cakeshop," and not

Phillips personally, as the respondent in the initial charge of
discrimination filed with the Commission-

3 h his procedural order, the AIJ notilied the parties

of his deadline for "frling all motions pursuant

to Rule 12, Colorado Rules of Civil Procedure,"

and the parties proceeded as if the rules of civil
procedure applied. Section U14 3M(5), C.R.S.20I4,

provides that "discovery procedures may be used

by the commission and the parties under the same

circumstances and in the same lnanner as is provided by

the Colorado rules of civil procedure."

*3 tl 13 The ALJ, applying the relafion back doctrine

of C.R.C.P. 15(c), denied the motion. He concluded tlmt

adding Phillips as a respondent to the lbrmal complaint was

permissible for several reasons. First, he noted that both the

charge of discrimination and the formal complaint alleged

identical conduct. He fui1her noted that Phillips was aware

from the beginning of the litigation that he was the person

whose conduct was at issue. Finally, the ALJ fomd that

Phillips should have known that, but for Mullins' oversight

in not naming Phillips, he would have been named as a

respondent in the charge of discrimination. We agree with the

AI,J

$ 14 Although no Colorado appellate court has previously

addressed this issue, we conclude that the omission of a

party's name from a CADA charging document should be

considered under the relation back doctrine.

1l l5C.R.C.P. l5(c), which is nearþ identical to Fed.R.Civ.P.

l5(cXlXC), contains three requirements which, if met, allow
f'or a claim in an amended complaint against a new party

to relate back to the filing of the original: (l) the claim
must have arisen out of the same transaction or conduct

set forth in the origiml complaint; (2) the new party must

have received notice of the action within the period provided
by Iaw for commencing the action; and (3) the new party

must have known or reasonably should have known that,

"but for a mistake concerning the identity of the proper

party, the action would have been brought against him." See

S. Ute Indian Tribe v. King Consol. Ditch Co., 250 P.3d

1226, 1237 (Colo.20 I l); Lavarat o v. Bran ney, 2 I 0 P. 3d 48 5,

489 (Colo.App.2009). "Many courts have liberally construed

[Fed.R.Civ.P, l5(cXlXC) ] to frnd that amendments simply
adding or dropping parties, as well as amendments that

actually substitute defendants, fall within the ambit of the

ruIe." 6 Charles A. Wright & A¡thur R. Miller, Federal

Practice and Procedure $ 1498.2 (3d ed-1998); see also

Goodman v. Praxair, Lnc.,494 F-3d 458,468 (4th Ck"2007),

t[ 16 Courts inferpreting Fed.R.Civ.P. l5(c)(l)(C) have

conchlded that the pertinent question when arnending any

claim to add a new party is whether the party to be added,

when viewed from the standpoint of a reasonably prudent

person, should have expected that the original complaint

might be altered to add the new party. See Schiavone v.

ForÍune, 477 U.S. 21, 31, 106 S.Ct. 2379, 9l L.Ed2d
18 (1986) ("The linchpin is notice, and notice within
the limitations period."); 6 Wright & Miller at g 1498.3

("Relation back will be refused only if the court finds that

there is no reason why the party to be added should have

understood that it was not named due to mistake.'").

fl l7 Here, the ALJ properly found that the three requirements

for application of the relation back doctrine were satisfied.

First, the claim against Phillips arose out of the same

transaction as the original complaint against Masterpiece.

Second, Phillips received timely notice of the original charge

frled against Masterpiece. Indeed, he responded to it on behalf
of Masterpiece. Third, Phillips knew or reasonably should

have known that the original complaint should have named

him as a respondent. The charging document liequently
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referred to Phillips by name and identified hirn as the owner

of Masterpiece Cakeshop and the person who told Craig and

Mullins that his standard business practice was to refuse to

make wedding cakes for same-sex weddings. Consequently,

Phillips suffered no prejudice from not being named in the

original complaint.

!f l8 Based on these tindings, we conclude that the ALJ
did not err in applying C-R.C-P. l5(c)'s "relation back" rule.

Accordingly, we conclude that the AIJ did not err when he

denied Phillips' motion to dismiss.

C. Second Motion to Dismiss-
Public Accommodation Charges

*4 u 19 Phillips and Masterpiece jointly hled the second

motion to dismiss. They alleged that the Commission lacked
jurisdiction and failed to state a claim in its notice of
determination as required by section 24-34-306(2)(bXID,
C.R-S.2014. We disagree.

!f 20 Section 24-34-3O6Q)&XÐ provides: "If the director

or the director's designee determines that probable cause

exists, the director or the director's designee shall serve the

respondent with written notice stating with specifrcity the

legal authority and jurisdiction of the commission and the

matters of fact and law asserted."

I2l n2l The Division's letter ofprobable cause detemrination

erroneously refèrenced section 2414402, C.R.S.2014, the

emplo5mrent practices section of CADA, and not seclion24-
34601Q) the public accommodations section under which
Craig and Mullins filed their complaint. According to Phillips

and Masterpiece" this erroneous citation violated section 24-
34-306(2)þ)([)'s requirement that respondents be notified
"with specificity" of the "legal authority and jurisdiction of
the commission."

jl 22 The ALJ denied the second motion to dismiss. He

concluded that Masterpiece and Phillips could not have been

misled by the error, because "[t]here is no dispute that this

case does not involve either an allegation or evidence of
discriminatory employment practices." Again, we agree with
the AIJ.

fl 23 The charge of discrimination and the notice of
determination correctly ref-erenced section 24-3 Ç60 I, the

public accommodations section of CADA, several times.

Further, the director's designee who drafted the notice

of determination with the incorrect citation signed an

affidavit explaining that the reference to section 24-34402
was a typographical error, and that the reference should

have been to section 24144A1. Because Masterpiece

and Phillips could not have been misled about the

legal basis for the Commission's findings, we perceive

no error in the Cornmission's refusal to dismiss the

charges against Masterpiece and Phillips because of a

typographical error. ,See Andersen v. Lindenbawn, 160 P.3d

237,238 (Co1o.2007) (typographical enor in letter constitutes

reasonable explanation for incorrect date later attested to in
deposition)-

tl 24 Accordingly, we conclude that the ALJ did not err

when he denied Phillips'and Masterpiece's second motion to

dismiss- 4

Having aflirmed the denials of the motions to dismiss,

we now refer to Masterpiece and Phillips collectively as

"Masterpiece" in this opinion.

III. CADA Violation

$ 25 Masterpiece contends that the ALJ erred in concluding

that its reftrsal to create a wedding cake for Craig and Mullins
was "because of' their sexual orientation" Specifically,

Masterpiece asserts that its refusal to create the cake was

"because of its opposition to same-sex marriage, not because

of its opposition to their sexual orientation. We conclude that

the act of same-sex marriage is closely correlated to Craig's

and Mullins' sexual orientation, and therefbre, the ALI did
not err when he found that Masterpiece's refusal to create a

wedding cake for Craig and Mullins was "because of'their
sexual orientation" in violation of CAÐA.

A. Standard of Review

'l[ 26 Whether Masterpiece violated CADA is a question of
law reviewed de novo. S 24-4-106(1).

B. Applicable Law

*5 tf 2TSection 24-34401(2){a), C.R.S.2014, reads, as

relevant here:

4
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It is a discriminatory practice and

unlawful for a person, directly or

indirectly, to refuse, withhold fiom,
or deny to an individual or a group,

because of ... sexual orientation -.-

the full and equal enjoyment of the

goods, services, läcilities, privileges,

advantages, or accommodations of a

place of public accommodation.,.. 5

5 Cepe also bars discrimination in places of public

accommodation on the basis of disability, race, creed,

color, sex, marital statr¡s, national origin, and ancestry. $

24 3 A.{'ot (2)(a), C.R. S-20 I 4-

!f 28 In Tesmer v. Colorado High School AcÍivities

Associaîion, 140 P-3d 249,254 (Colo.App.2006), a division

of this court concluded that to prevail on a discrimination

clairn under CADA, plaintifTs must prove that, "but for"
their membership in an enumerated class, they would not

have been denied the full privileges of a place of public

accommodation. The division explained that plaintiffs need

not establish that their membership in the enumerated class

was the "sole" cause ofthe denial ofservices- 1d. Rather, it
is sufficient that they show that the discriminatory action was

based in whole or in part on their membership in the protected

class- 1d.

!l 29 Further, a 'þlace of public accommodation" is

"any place of business engaged in any sales to the

public and any place offering seryices, facilities, privileges,

advantages, or accommodations to the public, including but

not limited to any business offering wholesale or retail

sales to the public."$ 24-3M01(l\ Finally, CADA defines

"sexr¡al orientation" as "an individual's orientation toward

heterosexuali$r, homosexuality, bisexuality, or transgender

status or another individual's perception thereof."$ 24-34-
301(7), c.RS.2014.

C. Analysis

t3l tl 30 Masterpiece asserts that it did not decline to
make Craig's and Mullins' wedding cake "because of' their

sexual orientation. It argues that it does not object to or

refuse to serve patrons because of their sexual orientation,

and that it assured Craig and Mullins that it would design

and create any other bakery product for them, just not a

wedding cake. Masterpiece asserts that its decision was

solely "because of' Craig's and Mullins' intended conduct

----entering into maniage with a same-sex parbrer-and the

celebratory message about same-sex marriage that baking a

wedding cake would convey- Therelbre, because its refusal

to serve Craig and Mullins was not "because of'their sexual

orientation, Masterpiece contends that it did not violate

CADA. We disagree.

!f 3l Masterpiece argues that the ALJ made two incorect
presumptions. First, it contends that the ALJ incorrectly

presumed that opposing sarne-sex marriage is tantamount

to opposing the rights of gays, lesbians, and bisexuals to

the eçal enjoyment of public accommodations. Second, it
contends that the ALI incorrectly presumed that only gay,

lesbian, and bisexual couples engage in same-sex marriage.

!f 32 Masterpiece thus distinguishes tretween discrimination

based on a person's status and discrimination trased on

conduct closely correlated with that status" However, the

United States Supreme Court has recogrized that zuch

distinctions are generally inappropriate. See Christian Legal

Soc'y Chapter of Univ. of Cal., Hastings Coll. of Law v.

Mañinez,56l U.S. 66\,689,130 S.Ct. 2971, 177 L.Ed.2d

838 (2010) f'[The Christian Legal Society] contends that it
does not exclude individuals because of sexual orientation,

but rather'on the basis ofa conjunction ofconduct and the

belief that the conduct is not wrong.' -..Our decisions have

declined to distinguish between status and conduct in this

context,'); Lawrence v. Texas,539 U-S, 558,575,123 S.Ct.

2472,156L.F,d.2d 508 (2003) (T/hen homosexual conduct

is made criminal by the law of the State" that declaration in

and of itself is an invitation to subject homosexual persons

to discrimination.'); id. at 583,123 S.Ct. 2472 (O'Connor,

J., concuming in the judgment) ("While it is true that the

law applies only to conduct, the conduct targeted by this law

is conduct that is closely correlated with being homosexual-

Under such circumstances, [the] law is ... directed toward

gay persons as a class."); see also Bob Jones Univ. v. United

States, 461 U.S. 574,605, 103 S.Ct. 2017, 16 L.F¡.2d l5'l
(1983) (concluding that prohibiting admission to students

married to someone of a different race was a form of racial

discrimination, although the ban restricted conduct).

"6 11 33 Furlher, n Obergefell v. Hodges, 576 U.S. 

-,135 S.Cr. 2584,_L.E¿.26_(2015), rhe Supreme Courr

equated laws preoluding same-sex maûiage to discrimination

on the basis of sexual orientation. Id. af 

-, 
135 S.Ct. at

2604 (observing that the "denial to same-sex couples ofthe
right to marry" is a "disabilify on gays and lesbians" which
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"seryes to disrespect and subordinate them"). The Court

stated: "The nature of marriage is that, through its enduring

bond, two persons together can find other f¡eedoms, such

as expression, intimacy, and spirituality. This is true for all
persons, whalever theif sexual orienlation-" 1¿. a1 

-, 
l1J

S.Ct. at 2599 (emphasis added). "lVere the Courl to stay its

hand ... it still would deny gays and lesbians many rights and

responsibilities intertwined with marriage." Id. at 

-, 
135

S.Ct- at 2606-

1[ 34 In these decisions, the Supreme Court recognized that,

in some cases, conduct cannot be divorced from status. This

is so when the conduct is so closely correlated with the

status that it is engaged in exclusively or predominantly by

persons who have that particular status- We conclude that the

act of same-sex marriage constitutes such conduct because

it is "engaged in exclusively or predominantly'' by gays,

lesbians, and bisexuals- Masterpiece's distinction, theref-ore,

is one without a difference. But firr their sexual orientation,

Craig and Mullins would not have sought to enter into a saû1e-

sex mariage, and but lbr their intent to do so, Masterpiece

would not have denied them its services.

'!f 36 Masterpiece relies on Bray v. Alexandria Vf/omen's

Health clinic,506 u.s.263, 113 s.cr.753, l2zL,Ed.2d
34 (1993), which declined to equate opposition to voluntary
abortion with discrimination against women. Id. at 26910"
I 13 S.Ct. 753- As in Bray, it asks us to decline to equate

opposition to same-sex marriage with discrimination against

gays, lesbians, and bisexuals. Masterpiece's reliance on Bray
is misplaced.

fl 37Bray considered whether the defendants, several

organizations that coordinated antiabortion demonstralions,

could tre subject to tort liability under' 42 U.S.C. $ 1985(3)

(1983).7 Established precedent required that plaintiffs
in section 1985(3) actions prove that "some .., class-

based, invidiously discriminatory animus [ay] behind the

[det'endant's] actions." Griffin v. Breckenridge, 403 U.S.

88, 102, 9l S.Ct. 1790,29 L.Ed.2d 338 (1971). I-Iowever,

CADA requires no such showing of "animus-" See Tesmer,

140 P.3d at 253 (plaintiffs need only prove that *but lbr"
their membership in an enumerated class they would not

have been denied the full privileges of a place of public
accommodation).

135 ln Elane Photography, LLC v. Ilillock, the New Mexico

Supreme Courl rejected a similar argument raised by a

wedding photographer. 309 P.3d 53,60_ó4 (N.M.2013). The

court concluded that by prohibiting discrimination on the

basis of sexual orientation, New Mexico's antidiscriminalion

law similarly protects 'tonduct that is inexkicably tied to

sexual orientation,'" including the act of same-sex marriage.

Id. at 62. The court observed that *[o]therwise, we would

interpret [the New Mexico public accommodations law]

as protecting same-gender couples against discriminatory
treatment, but only to the extent that they do not openly

display their same-gender sexual orientation." Id. We agree

with the reasoning of the New Mexico Supreme Court.6

7 T\^, law creates a private cause of action for parties

seeking remedies âgain-st public and private parties who

conspired to interfère with their civil rights.

"7 T 38 Further, Masterpiece admits that it refused to serve

Craig and Mullins "because of its opposition to persons

entering inlo same-sex mÍuriages, conduct which we conclude

is closely correlated with sexual orientation. Therefore, even

if we assume that CADA requires plaintiffs to establish an

intent to discriminate, as in section 1985(3) action, the ALJ
reasonably could have inferred fiom Masterpiece's conduct

an intent to discrimínate against Craig and Mullins "because

of' theil sexual orienfation.

6 An Oregon AIJ reached a similar conclusion when

addressing an Oregon bakery's argument that its refusal

to create a wedding cake for a same-sex couple was not

on account of the couple's sexual orientation, but rather

the bakery's objection to participation in the event for
which the cake would be prepared-a same-sex wedding

ceremony. In the Matter of Klein, Nos. 44-14 & 45-
15, 2015 WL 4503460, at *52 (Or. Comm'r of Labor

& Indus. July 2,2015) ("In conclusion, the forum holds

that when a law prohibits discrimination on the basis of
sexual orientation, that law similarly protects conduct

that is inextricably tied to sexual orientation.").

'll 39 We also note that although the Bray Court held

that opposition to voluntary abortion did not equate to
discrimination against women, it observed that "[s]ome

activities may be such an irrational object of disfavor that, if
they are targeted, and if they also happen to be engaged in
exclusively or predominantly by a particular class of people,

an intent to disfavor that class can readily be presumed-"

506 U.S. at 270, ll3 S.Ct. 753. The Court provided, by
way of example, that "[a] tax on wearing yarmulkes is a tax

on Jews.'Td Likewise, discrimination on the basis of one's

opposition to same-sex marriage is discrimination on the basis

ofsexual orientation.
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!J 40 We reject Masterpiece's related argument that its

willingness to sell birthday cakes, cookies, and other

non-wedding cake products to gay and lesbian customers

establishes that it did not violate CADA. Masterpiece's

potential compliance with CADA in this respect does

not permit it to refuse services to Craig and Mullins
that it otherwise offers to the general public. See Elane

Photography, 309 P.3d at 62 ("fllf a restaurant otTers a full
menu to male customers, it may not refr¡se to serve entrees

to women, even if it will serve them appetizers..., Elane

Photography's willingness to offer some services to [a woman

entering a same-sex marriage] does not cure its refusal to

provide other services that it offered to the general public.'). I

This case is distinguishable from the Colorado Civil
Rights Division's recent findings that Azucar Bakery,

Le Bakery Sensual, and Gateaux, Ltd., in Denver did

not discriminate against a Christian patron on the basis

of his creed when it refused his requests to cr€ate tu/o

bible-shaped cakes inscribed with derogatory messages

about gays, including 'Tlomosexuality is a detestable

sin. Leviticus l8.2;'Jackv. Azucar Bakery, Charge No.

P20140069X, at 2 (Colo. Civil Rights Div. Mar. 25,

2Ol5), available at http/lpermaccl5K6D-W8U : Jack

v. Le Bakery Senntal, Inc., Charge No. P20140070X

(Colo- Civil Rights Div. Mal 24, 2Ol5), available

¿/ http://pemn.ccl358W-9C2N i Jack v- Ga te aux, Ltd -,

Charge No. P2OI4OO7lX (Colo. Civil Rights Div. Mâr.

24, 2Ol5), available at htql/perna.cclJN4U-NE6V.

The Division found that the bakeries did not refuse

the patrort's request because of his creed, but rather

because ofthe offe¡rsive nature ofthe requested message.

knportantþ, there w¿s no evidence thât the bakeries

based their decisions on the paaon's religion, and

evidence had established that all three regularly created

cakes with Christian themes. Conversely, Masterpiece

admits that its decision to refuse Craig's and Mullins'

requested wedding cake was because of its opposition

to same-sex marriage which, based on Supreme Court

precedent, we conclude is tantamount to discrimination

on the basis ofsexr¡al orientation.

For the s¿une reason, this case is distinguishable

from a Kentucþ trial court's decision that a T-

shirt prinring conpany did not violate Lexington-

Fayette County's public accommodations ordinance

when it refused to print T-shirts celebrating premarital

romantic and sexual relationships among gays and

lesbians. See Hands on Originals, Inc. v. Lexington

Fayette Urban Cnty. Human Righls Comm'n, No.
14 Cf44474, slip op. at 9 (Fayette Cir. Ct. Apr.

27, 20 I 5), ava i I ab I e o t http : / I pema.cc I 7 5FY -27 7 D.

There, evidence established that the T-shirt printer

treated homosexual and heterosexual groups alike. Id.

Specifrcally, in the previous three years, the printer

had declined several orders for T-shirts promoting

premarital romantic and sexual relationships befween

heterosexr¡al individuals, including those portraying

strip clubs and sexually explicit videos. Id. Although

the print shop, like Masterpiece, based its refusal on its

opposition to â particular conducL-premarital sexual

relationships-such conduct is not "exclusively or

predominantly" engaged in by a particular class of
people protected by a public accommodations statute.

See Bray v. Alexandria Womenb Health Clinic, 506

u.s. 263, 270, tt3 S.Cr. 753, 122 L.Ed.2d 34

(1993). Opposition to premarital romantic and sexual

relationships, unlike opposition to sâme-sex marriage,

is not tântamounl to discrimination on the basis of
sexual orientation.

"8 !J 4l Finally, Masterpiece argues that the ALI wrongly
presumed that only same-sex couples engage in same-

sex marriage. In support, it references the case of two
heterosexual New Zealanders who ma¡ried in connection

with a radio talk show contest. However, as the Br'úry court

explained" we do not distinguish between conduct and status

where the targeted conduct is engaged in'þredominantly by
a particular clâss of people." 506 U.S- ar.270,1l3 S-Ct. 753"

An isolated example of two heterosexual men marrying does

not persuade us that same-sex marriage is not predominanlly,

and almost exclusively, engaged in by gays, lesbians, and

bisexuals-

tl 42 Therefore" we conclude that the ALI did not err by

concluding that Masterpiece refused to create a wedding cake

for Craig and Mullins "because of'their sexual orientation.

CADA prohibits places of public accommodations from

basing their refusal to serve customers on their sexual

orientation, and Masterpiece violated Colorado's public

accommodations law by refusing to create a wedding cake for
Craig's and Mullins' same-sex wedding celebration.

tl 43 Having concluded that Masterpiece violated CADA, we

next consider whether the Commission's application of the

law under these circumstances violated Masterpiece's rights

to freedom ofspeech and free exercise ofreligion protected

by the United States and Colorado Constitutions.

IV. Compelled Expressive

Conduct and Symbolic Speech
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tf 44 Masterpiece contends that the Commission's cease

and desist order compels speech in violation of the First

Amendment by requiring it to create wedding cakes fbr
s¿ìme-sex weddings. Masterpiece argues that wedding cakes

inherently convey a celebratory message about marriage and,

therefore, the Commission's order unconstitutionally compels

it to convey a celebratory message about same-sex marriage

in conflict with its religious beliefs.

![ 45 We disagree. We conclude that the Commission's

order merely requires that Masterpiece not discriminate

againsf potential customers in violation of CADA and that

such conduct, even if compelled by the government, is

not suÍïiciently expressive to warrant First Amendment

protections.

First Amendment case law- Therefore, we will not

distinguish the First Amendment and article II, section

l0 as applied to Masterpiece's fþedom of speech claim.

x9 [5M 48 The freedom of speech protected by the First

Amendment includes the "right to refrain from speaking" and

prohibits the govemment from telling people what they must

say. lVooley v. Maynard,430 U.S. 705,714,97 S.Ct. 1428,

5l L.8d.2d752 (1977); Rumsfeld v. Forumfor Academic &
Insf ítutional Rights, Inc., 547 U.5.4'l ,61, 126 S-Ct- 1297 ,164
L.Eð2d 156 (2006) (hereafler FAIR ); In re Hickenlooper,

2013 CO 62,n X,312 P.3d 153. This compelled speech

doctrine, on which Masterpiece relies, was first articulated by

the Suprenre Court in l{est Virginia Board of Education v.

Bametfe, 3 I 9 U,S. 624, 63 S.Ct. I 178, 87 L.Ëd. lO8 (1943),

and has been applied in two lines of cases-

A- Standard of Review

!f 46 rtl/hether the Commission's order unconstitutionally

infringes on Masterpiece's right to the freedom of expression

protected by the First Ame¡dment is a question of law that

we review de novo- Bose Corp. v. Consumers Union, 46
U.S. 485, 499, 104 S.Ct. I 949, 80 L.Ed.2d 502 {r9M); Lewis

v. Colo. Rockies Baseball Chb, Ltd.,941P.2d266,270-71
(Colo.l997).

B. Applicable Law

I4l n 4l The First Amendment of the United States

Constitution prohibits laws "abridging the lieedom of
speech." U.S. Const. amend. l; Nev. Comm'n on Elhics v.

Carrigan,564 U.S. l3l S.Cr- 2343,2347,18O

L.Ed.2ó 150 (201l); Curious Theatre Co. v. Colo. Dep't of
Pub. Health & Env't, 220 P"3d 544, 551 (Co1o,2009) ("The

guarantees of the First Amendment are applicable to the

states through the Due Process Clause of the Fourteenth

Amendment-'). Article II, section l0 of the Colorado

Constitution, which provides greater protection of free speech

than does the First Amendment, see Lewis, 941 P.2d at 27l,
provides that "[n]o law shall be passed impairing the freedom

ofspeech; every person shall be free to speak, write or publish

whatever he will on any subject." 9

Although Masterpiece observes that the Colorado

Constitution provides greater liberty of speech than the

United States Constitution, it does not distinguish the

two, and its argument relies almost exclusively on federal

!f 49 The first line of cases prohibits the govemment

from requiring fhat an individual "speak the government's

message." FAIR, 547 U.S. at 63, 126 S.Cr. 1297; see also

l(ooley, 430 U.S- at 7 15-17,97 S-Cr. 1428 (holding rhar New
Hampshire could not require individuals to have its slogan

"Live Free or Die" on their license plates); Børnetîe,319 U,S.

at 642,63 S-Ct. I178 (holding that West Virginia could not

require studenls to salute the American flag and recite the

Pledge of Allegiance).

t6l t7l 11 50 These cases establish that the goverriment

cannot "prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion" by forcing

individuals to publicly disseminate its own ideological

message. Barnette, 319 U-S. at 642,63 S-Ct. 1178. The

govemment also cannot require "the dissemination of an

ideological message by displaying it on [an individual's]
private property in a manner and firr the express purpose that

it be observed and read by the public;' Wrooley, 430 U-S.

at713,97 S-Ct. 1428; BarnetÍe,319 U.S. at642,63 S-Ct.

l l78 (observing that the state carmot "invade[ ] the sphere

of intellect and spirit which it is the purpose of the First
Amendment to ow Constitution to reserve from all official
control"').

t8l T 5l The second line of compelled speech cases

establishes that the government may not require an individual
"to host or accommodate another speaker's message." FAIR,

547 U.S. af 63, 126 S.Ct. 1297. For example, in Miami
Herald Publishing Co. v. Tornillo,4l S U.S. 241 ,244,94 S.Ct.

2831,4t L.F,d.2d730 (1974), the Supreme Court invalidated

a Florida law which provided that, if a local newspaper

criticized a candidate for public offìce, the candidate could

9
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demand that the newspaper publish his or her reply to
the criticism free of charge. Similarly, n Pacific Gas &
Eleclric Co. v. Public UÍililies Comnission of California,

475 U.S. t, 4, 106 S.Ct. 903, 89 L.Ed.2d I (1986), the

Supreme Court struck down a California Public Utilities
Commission regulation that pemitted third-party intervenors

in ratemaking proceedings to include messages in the utility's
billing envelopes, which it distributed to customers- These

cases establish that the govemment may nol commandeer a

private speakefs means ofaccessing its audienceby requiring

that the speaker disseminate a third-parfy's message.

l9l t10l tl 52 The Supreme Court has also recognized that

some forms of conduct are symbolic speech and deserve First

Amendment protections- United States v. O'Brien,39l U.S.

367, 316, 88 S.Ct. 1673, 20 L.PÅ2d 672 (1968) (holding

that the public buming of draft cards during anti-war protest

is a form ofexpressive conduct). However, because "[i]t is

possible to find some kernel of expression in almost every

activify a person undertakes,"Clry of Dallas v. Stanglin, 490

u.s. 19, 25, t09 s_cr. 1591, lM L.Ed.2d l8 (1989), rhe

Supreme Court has rejected the view that "conduct can be

labeled 'speech' whenever the person engaging in the conduct

intends thereby to express an ideø',"FAIR, 547 U.S. at 65-
66, 126 S.Ct. 1291 (some internal quotation marks omitted).

Rather, First Amendment protections extend only to conduct

fJrat is "inherently expressive."' 1d.

*10 tfll tl2l tl 53 ln deciding whether conduct is

"inherently expressive," we ask whether " '[a]o intent to
convey a particularized message was present, and [whether]
fhe likelihood was great that the message would be

understood by those who viewed tt.' " Texas v. Johnson,

491 U.S. 397,404. 109 S,Cr. 2533, t05 L.Ed.zd 342 (1989)

(quoting Spence v. Washingtoa 418 U.S. 405, 410-ll, 94

S.Ct. 2727, 4l L.Ed.2ð 842 (1974)). The message need not

be "narrow," or "succinctly articulable." Hurley v. Irish
Ameúcan Gay, Lesbian & Bisexual Group of Boston, 515

u.s. 557, 569,115 S"Ct. 2338, 132 L.Ed.2d 487 (1995). The

Supreme Court has recognized expressive conduct in several

cases- See, e.g.,id.(marching in a parade in support of gay and

lesbian rights); United States v. Eichman,496 U.S. 310,3I2-
19, I l0 S.Ct. 2404, I l0 L.Ed.2d 287 (1990) (burning of the

American flag in protest of government policies); Johnson,

491 U.S. at 399, 109 S.Ct. 2533 (burning of the American

flag in protest of Reagan administration and various corporate

policies), Nat'l SocialisÍ Party of Am. v. Vill. of Skokie,432

U,S. 43, 43,97 S.Ct.2205,53L.F,ð.2d96 (1977) (wearing of
a swastika in a parade); Tinker v. Des Moines Indep. Cmly.

Sch. DisÍ.,393 U.S. 503, 505{6, 89 S.Ct. 733,21L.Ed.zd
731 (1969) (wearing an amband in protest of war).

!f 54 However, other decisions have declined to recognize

certain conduct as expressive. See Carrigan, 564 U.S.

at 

-, 
l3l S.Ct. at 2350 (legislators' act of voting

not expressive because it "symbolizes nothing" about

their- reasoning); Jacobs v. Clark Cnry. Sch. Dist., 526

F.3d 419, 43718 (9th Cir.2008) (wearing of nondescript

school uniform did not convey parlicularized message of
unifonnity).

[13] t14l f 55 Masterpiece's contentions involve claims of
compelled expressive conduct. In such cases, the threshold

question is whether the compelled conduct is sufficiently

expressive to trigger First Amendment protections, ,9ee

Jacob.s, 526 F.3d ar 43718 (threshold question in plaintitls
claim that school unifomr policy constituted compelled

expressive conduct is whelher the wearing of a rmiform

conveys symbolic messages and therefbre was expressive).

The party asserting that conduct is expressive bears the

burden of demonstrating that the First Amendment applies

and the party must advânce more than a mere 'þlausible

contention" that its conduct is expressive. Clark v. Cmty. for
Creative Non-Violence,468 U.S. 288" 293 n" 5, 104 S.Ct.

3rJ65, 82 L -Eð.2d 22t ( I 984)_

tlsl T 56 Finally" a conch¡sion that the Commission's

order compels expressive conduct does not necessarily

mean that the order is unconstitutional. If it does compel

zuch conduct, the question is then whether the govemment

has suflicient justilication for regulating the conduct. The

Supreme Court has recognized that *when 'speech' and

'non-speech' elements are combined in the same course

of conduct, a sufficiently important governmental interest

in regulating the non-speech element can justi$r incidental

limitations on First Arnendment freedoms." O'Brien, 391

U.S. at 376,88 S"Ct. 1673. In other words, the govemment

can regulate communicative conduct if it has an important

interest unrelated to the suppression of the rnessage and if
the impact on the communication is no more than necessary

to achieve the government's purpose. Id.; see qlso Bøtnes v.

Glen Theatre Inc., 501 U.S. 560, 56748, I I I S.Ct. 2456,

115 L.Ed.2d 504 (1991);Johnson, 49lU.S. at401,109 S.Ct.

2533,

C. Analysís
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[6] '1T 57 Masterpiece contends that wedding cakes

inherently communicate a celebratory message about

marriage and that, by forcing it to make cakes for same-

sex weddings, the Commission's cease and desist order

unconstihrtionally compels it to express a celebratory

message about same-sex marriage that it does not support. We
disagree-

!f 58 The ALJ rejected Masterpiece's argument that preparing

a wedding cake for same-sex weddings necessarily involves

expressive conduct. He recognized that baking and creating

a wedding cake involves skill and artistry, but nonetheless

concluded thal, because Phillips refused to prepare a cake

fbr Craig and Mullins before any discussion of the cake's

design, the ALJ could not determine whether Craig's and

Mullins' desired wedding cake would constitute symbolic
speech subject {o First Amendment protections-

*ll !f 59 Masterpiece argues fhat the ALI wrongly

considered whether the "conduct'" of creating a cake is
expressive, and not whether the product of that conduct,

the wedding cake itself, constihrtes symbolic expression-

It asserts that the ALI wrongly employed the tesl for
expressive conduct instead of that for compelled speech.

However, Masterpiece's argument mistakenly presumes

that the legal doctrines involving compelled speech and

expressive conduct are rnutuallyexclusive. As noted, because

fhe First Amendmenf only protects conduct fhat conveys a

message, the threshold question in cases involving expressive

conduct----or as here, compelled expressive condrrct-is
whether the conduct in question is suffrciently expressive so

as to trigger First Amendment protections. See Jacobs, 526

F-3d at 437-38.

tl 60 We begin by identifying the compelled conduct in
question. As noted, the Commission's order requires that

Masterpiece "cease and desist lio¡n discriminating against

[C'raig and Mullins] and other same-sex couples by refusing

to sell them wedding cakes or any producl [it] would sell

to heterosexual couples." Therefore, the compelled conduct

is the Colomdo government's mandate that Masterpiece

comport with CADA by not basing its decision to serve

a potential client, at least in part, on the client's sexual

orientation. This includes a requirement that Masterpiece sell

wedding cakes to same-sex couples, but only if it wishes to

serve heterosexual couples in the same manner.

fl 6l Next, we ask whether, by comporting with CADA
and ceasing to discriminate against potential custorners on

the basis of their sexual orientation, Masterpiece conveys a

particularized message celebrating same-sex marriage, and

whether the likelihood is great that a reasonable observer

would both understand the rnessage and attribute that message

to Masterpiece. See Spence,4l8 U.S. at 410-ll, 94 S.Ct.

2727

'lf 62 We conclude that the act of designing and selling a

wedding cake to all customers fìee of discrimination does

not convey a celebratory message about same-sex weddings

likely to be understood try those who view it. We further

conclude that, to the extent that the public infers from a
Masterpiece wedding cake a message celebrating same-sex

marriage, that message is more likely to be attritruted to the

customer than to Masterpiece.

!f 63 First, Masterpiece does not convey a message supporting

same-sex marriages merely by abiding by the law and

serving its customers equally. ln FAIR, several law schools

challenged a federal law that denied funding to institutions

of higher education that either prohibit or prevent military
recn¡iters from accessing their campuses. 547 U-S- at 64-
65, 126 S.Ct. 1297 . The law schools argued that, by forcing
them to treat milifary and nonmilitary rer:ruiters alike, the

law compelled them to send "the message that they see

nothing wrong with the military's policies [regardiag gays

in the militaryl, when they do." Id. The Court rejected

this argrmrent, observing that sh¡dents 'tan appreciate the

difference between speech a school sponsors and speech the

school permits because legally required to do so." Id. at 65,
126 S.Ct. 1297; see also Rosenberger v. Rector & Yisitors

of Univ of \ta., 515 U.S. 819, 841-42, I 15 S.Ct. 2510, 132

L.Ed.2d 700 (1995); PruneYard Shopping Ct. v. Robins, 447

u.s. 74, 76-78, t00 S.Cr. 2035, ML.F.d.zd 741 (1980).

$ 64 As in FAIR, we conclude that, because CADA prohibits

all places of public accommodation from discriminating
against customers because of their sexual orientation, it is
unlikely that the public would view Masterpiece's creation of
a cake fbr a same-sex wedding celebration as an endorsement

of that conduct. Rather" we conclude that a reasonable

observer would understand that Masterpiece's compliance

with the law is not a reflection of its own beliefs-

fl 65 The Elane Photography cotxt distinguished l\looley

and Barnette, and similarly concluded that New Mexico's

public accommodations law did not compel the photographer

to convey any particularized message, but rather "only
mandates that if Elane Photography operates a business

VVË$T|AVf .,..',': t1'.rt,Ì,',i :.¡./:.,t.,, ì;.:,!Ì,:. ...::¡;rir,r i, , ;:..::::.:,,.,Ì:.:,',,:|:



Craig v. Masterpiece Cakeshop, lnc., --- P.3d ---- (2015)

2015 WL 4760453,2015 COA 115

as a public accommodation, it cannot discriminate against

potential clients based on their sexual orientation." 309 P,3d

at 64. It concluded that "[r]easonatrle observers are unlikely to

interpret Elane Photography's photographs as an endorsement

of the photographed events." Id. at 69. We are persuaded by

this reasoning and similarly conclude that CADA does not

compel expressive conduct. lo

l0 The oregon Bureau of Labor and Industry and the

New Jersey Division of Civil Rights reached similar

conclusions in related cases. See Bernstein v. Oceon

Grove Cømp Meelíng lssh, No. CRT 614509, at 13

(N.J. Div. Civil Rights OcL 22, 2Ol2), available at

httpJlperna.cclG5vF-Zs2M ("Because there was no

message inherent in renting the Pavilion, there was no

credible thrsat to Respondent's ability to express its

views."); In the Matter of Klein, 2015 WL 4503460,

at *72 (*fTlhat Respoudents bake a wedding cake for

Complainants is not 'compelled speech' that violates the

free speech clause of the First Amendmerit to the U.S.

Constitution.")-

*12 t17l 11 66 We do not suggest that Maste¡piece's status

as a for-profit bakery strips it of its First Amendment

speech protections. See Citizens United v. Fed. Election

Comm'n, 558 U.S- 310, 365, 130 S.Ct. 876, 175 L.Ed2d
753 QOl0) (recognizing that corporations have free speech

rights and holding that government c¡urnot suppress speech

on the basis of the speakefs corporate identity). However,

we must consider the allegedly expressive conduct within
"the context in which it occurred." Johnson, 491 U-S. at 405,

109 S.Ct. 2533. The public recognizes that, as a for-profit
bakery, Masterpiece charges its customers for its goods and

services. The fact that an entity charges for its goods and

services reduces the likelihood that a reasonable observer will
believe that it supports the message expressed in its fmished

product. Nothing in the record supports the conclusion that a

reasonable observer would interpret Masterpiece's providing

a wedding cake for a same-sex couple as an endorsement

of same-sex marriage, rather than a reflection of its desire

to conduct business in accordance with Colorado's public

accommodationslau¡. See FAIR,541 U.S. at6445,126 S.Ct.

1297.

I67 For the same reason, this case also differs from Hurley,

on which Masterpiece relies. There, the Supreme Court

concluded that Massachusetts' public accommodations statute

could not require parade organizers to include among the

marchers in a St. Patrick's Day parade a group impafing a

message the organizers did not wish to convey. 515 U.S. at

559, 115 S.Ct. 2338. Central to the Court's conclusion was

the "inherent expressiveness of marching to make a point,"

and its observation that a "parade's overall message is distilled
f¡om the individual presentations along the way, and each

unit's expression is perceived by spectators as part of the

whole;' Id. at 568, 577 , I l 5 S.Ct- 2338. The Court concluded

that spectators would likely atkibute eâch marcher's message

to the parade organ2ers as a whole-,Id. at 57677.

![ 68 In contrast, it is unlikely that the public would understand

Masterpiece's sale of wedding cakes to same-sex couples as

endorsing a celebratory message about same-sex marriage,

See EIøne Photography,309 P.3d at 68 ("While photography

may be expressive, the operation ofa photography business

is not,'); see a ls o Ros enberger, 5 I 5 U.S. at 84142, I I 5 S.Ct.

2510 (observers not likely to mistake views of university-

zuppofed religious newspaper with those of the university);

Turuer Broad. Sys., Inc. v. FCC,5l2 U.S- 622, 655, ll4
S.Ct. 2445, 129 L.Ed.zd 497 (1994) (cable viewers likely
would not assume that the broadcasts carried on a cable

system convey ideas or messages endorsed by the cable

operaton); PruneYatd, M7 U.S. at 81, 100 S.Ct. 2035

(observers not likely to attribufe speakers'message to owner

of shopping center); Nathanson v. Mass. Comm'n Againsl

Dis criminaÍion, No. I 9990 I 657, 2003 WL 22480688, at * 6-
*7 (Marss.Super-Ct, Sept. 16,2003) (rejecting attorney's First

Amendment compelled speech defense because she 'bperates

more as a conduit for the speech and expression ofthe client,
rather than as a speaker for herself)-

tl 69 By selling a wedding cake to a same-sex couple,

Masterpiece does not necessarily lead an observer to conclude

that the bakery supports its customer's conduct. The public

has no way of knowing the reasons supporting Masterpiece's

decision to serve or decline to serve a same-sex couple.

Someone observing that a commercial bakery created a

wedding cake ftrr a straight couple or that it did not create one

for a gay couple would have no way of deciphering whether

the bakery's conduct took place because of its views on same-

sex marriage or for some other reason.

tf 70 We also find the Supreme Court's holding in Carrigan

instructive. 564 U.S. at 

-, 
l3l S.Ct. at 2346. There,

the Court concluded that legislators do not have a personal,

First Amendment right to vote in the legislative body in
which they serve, and that restrictions on legislators' voting

imposed by a law requiring recusal in instances of conflicts

of interest are not restrictions on their protected speech. Id.

The Court rejected the argument that the act of voting was
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expressive conduct subject to First Amendment protections.

1d. Although the Court recognized that voting "discloses ...

that the legislator wishes (for whatever reason) that the

proposition on the floor be adopted," it "symbolizes nothing"

and is not "an act of communication" because it does not

convey the legislator's reasons f'or the vote. Id. at 

-, 
l3l

S.Ct. at 2350.

*13 n 7l We recognize that a wedding cake, in

some circumstances, may convey a particularized message

celebrating same-sex marriage and in such cases, First

Amendment speech protections may be implicated. However,

we need not reach this issue. lVe note, agair¡ that Phillips
denied Craig's and Mullins'request without any discussion

regarding the wedding cake's design or any possible written

inscriptions-

\ 72 Finally, CADA does not preclude Masterpiece from
expressing its views on same-sex marriage-including its

religious opposition to it-and the bakery remains free

to disassociate itself from its customers' viewpoints- rtlVe

recognize that section 2414401(2)(a) of CADA prohibits

Masterpiece from displaying or disseminating a notice stating

that it will refi.lse to provide its services based on a customer's

desi¡e to engage in same-sex marriage or indicating that

those engaging in same-sex marriage are unwelcome at the

bakery. llHo-"rr"q CADA does not prevent Masterpiece

from posting a disclaimer in the store or on the Intemet

indicating that the provision of its services does not constitute

an endorsement or approval of conduct protected by CADA.

Masterpiece could also post or otherwise disseminate a

message indicating that CADA requires it not to discriminate

on the basis of sexual orientation and other protected

characteristics. Such a message would likely have the efïect

of disassociating Masterpiece from its customers' conduct-

See PruneYard, 441 U .5. at 87, 100 S-Ct. 2035 ("[S]igns, for
example could disclaim any sponsorship of the message and

could explain that the persons are communicating their own

messages by virtue of state law.").

ll Sectíon 24-3 4-60 I (2)(a) reads :

It is discriminatory practice and urfawful for a

þlace of public accommodationl -.. to publish,

circulate, issue, display, post, or mail any written,

electronic, or printed commurication, notice, or

advertisement that indicates that the full and

equal enjoyment of the goods, services, facilities,

privileges, advantages, or accommodations of a

place of public accommodation will be refused,

withheld from, or denied an individual or
that an individual's patronage or preseïce at a

place of public accommodation is unwelcome,

objectionable, unacceptable, or undesirable because

of disability, race, creed, color, sex, sexual

orientaúon, marital status, national origin, or

ancestry.

!f 73 Therefbre, we conclude that the Commission's order

requiring Masterpiece not to discriminate against potential

customers because ofthei¡ sexual orientation does nof fbrce

it to engage in compelled expressive conduct in violation of
the First Amendment. Accordingly, because we conclude that

the compelled conduct here is not expressive, the State need

not show that it has an important interest in enfbrcing CADA.

V. First Amendment and Article II,
Section 4-Free Exercise of Religion

!f 74 Next, Masterpiece contends that the Commission's order

unconstihrtionally infringes on its right to the free exercise

of religion guaranteed by the First Amendmelt of the United
States Constitution and article II" section 4 of the Colorado

Constitution. We conclude that CADA is a neutral law of
general applicability and, therefore, offends neither the First
Amendme¡rt nor article Il, section 4.

A. Standard of Review

!l 75 Whether the Commission's order unconstitutionally

infringes on Masterpiece's free exercise rights, protected by

the First Amendment and article II, section 4, is a question of
law that we review de novo. & 2M-106.

B. Applicable Law

*M n76 The Free Exercise Clause of the First Amendment

provides: "Congress shall make no law ... prohibiting the

free exercise [of religion]." U.S. Const. amend I. The First
Amendment is binding on the States through incorporation

by the Fourteenth Amendrnert. See Cantwell v. Connecticut,

310 U.S. 296,60 S.Ct. 900, 84 L.Ed. l2l3 (1940). Aticle
II, section 4 of the Colorado Constitution provides: "The

free exercise and enjoyment of religious profèssion and

worship, without discrimination, shall forever hereafler be

guaranteed-"
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t18l [19] tT 77*The free exercise ofreligion means, first and

foremost, the nght to believe and profess whatever religious

doctrine one desires." Empl Div., Dep't of Human Res. v.

Snirh,494 U.S. 872, 817,ll0 S.Ct. 1595" 108 L.Ed.2d 876

(1990), super.seded on other grounds by sÍatute as slaled

inilolt v. Hobbs,574 U.S. 

-, 
135 S.Cr. 853, l90L.Ed.2d

7a7 Q0l5); see also Van Osdol v. VogÍ, 908 P.2d 1122,

1126 {Colo.l996). Free exercise of religion also involves the

"performance of (or abstention from) physical acls." Smilh,

494 U.S. af 877,I l0 S.Ct. 1595.

tf 78 Before the Supreme Court's decision in Smith, úte

Court consistently used a balancing test to determine whether

a challenged govemment action violated the Free Ëxercise

Clause of the First Amendment. See Wßconsin v. Yoder,

406 U.S. 205,215.92 S.Cr. 1526, 32 L.Ed.2d 15 (1972);

Sherbert v. Vetner, 374 U.S- 398, 403, 83 S.Ct. 1790"

l0 L.Ed.2d 965 (1963). That test corisidered whether the

challenged govemment action imposed a subsøntial burden

on the practice ofreligion" and, ifso" whether that burden was

justilied by a compelling govemment interest. Sherberl, 374

U.S. af 403, 83 S.Ct. 1790-

11 79 In Smith, the Court disavowed SherberÍ 's balancing

test and concluded that the Free Exercise Clause "does not

relieve arì individual of the obligation to comply with a valid

and neutral law of general applicability on the ground that

the law proscribes (or prescribes) conduct that his religion

prescribes (or proscribes)." Smith,494 U.S. at819,l l0 S.Ct.

1595 (internal quotation marks omitted). The Court held that

neutral laws of general applicability need only be rationally

related to a legitimate governmental interest in order to

survive a constitutional challenge- 1d. As a general rule, such

laws do not offend the Free Exercise Clause. 12

t2 ln the wake of Smith, Congress passed the Religious

Freedom Restoration Act (RFRA), which restored the

Sherbertbala¡cing test and provides that ifgovemment

action substantially burdens a person's exercise of
religion, the penon is entitled to an exemption from

the rule unless the government can demonstrate that

the application of the burden to the person is the least

restrictive means of furthering a compelling govemment

interest. 42 U.S.C. $ 2000bb-1(b) (1994). ln Cr4t of
Boerne v. Flores, 52! U.S. 507, 532, ll7 S.Ct. 2157,

138 L.Ed.zd 624 (1997), superseded by sîatute as stated

ín Burwell v. Hobby Lobby Stores, Inc., 573 U.S.

-, 
r34 S.Ct. 2751, 189 L.Ed.2d 675 (2014), the

Supreme Court held that RFRA was unconstitutional

as applied to the states. Colora<lo has not enacted a

similar law, although rnany states have. See 2 W- Cole

Durham et al., Religious Organizations and the Law $

10:53 (2015) (observing that sixteen states-Alabama,

Arizona, Connecticut, Florida, Idaho, lllinois, Louisiana,

Missouri, New Mexico, Oklahoma, Pennsylvania, Rhode

Island, South Carolina, Tennessee, Texas, and Virginia

-have 
passed versions of RFRA to restore pre-SmiÍh

scrutiny to their own laws that burden religious exercise)-

t20l T 80 However, if a law burdens a religious practice and

is not neutral or not generally applicable, it "must be justified

by a compelling government interest" and must be narrowly
tailored to advance that interesf- Smith, 494 U.S. at 883, I l0
S-Ct. 1595; ltan Osdol,908 P.2d at 1126.

C. Analysis

1. First Amendment Free Exercise

*15 
T 8l Masterpiece contends that its claim is not governed

by Smith's rational basis exception to general strict scrutiny

review of liee exercise claims for two reasons: (l) CAÐA
is not "neutral and generalþ applicable" and (2) its claim
is a "hybrid" that implicates both its fiee exercise and free

expression rightr. 13 Aguit, we disagree.

l3 The parties do not address whether for-profit entities like

Masterpiece Cakeshop have free exercise rights under

the First Ameridment and article II, section 4 of the

Colorado Constit¡¡tion. Citing the Tenth Circuit's opinion

in Hobby Lobby Stores, Inc. v. Sebelius, 723 F .3d I ll4,
I137 (lOth Ck.20l3), the ALJ noted that "closely held

for-prolit business entities like Masterpiece Cakeshop

also enjoy a First Amendment right to free exercise

of religion." That decision was later afTrmed by the

Supreme Court- See Burwel l, 573 U.S. at 

-, 
I 34 S.Ct.

at2758.

However, both the Tenth Circuit and the Supreme

Court held only that RFRA's reference to 'þersons"

includes for-profit corporatiorx like Hobby lnbby,
and therefore that federal regulations restricting the

activities of closely held for-profit corporation like
Hobby Lobby must comply with RFRA.See id. at

, 134 S.Ct. at 2775 ("[W]e hold that a federal

regulation's restriction on the activities of a for-

profit closely held corporation must comply with

conclude that ... Hobby Lobby and Mardel ... quali$
as 'þersons" under RFRA."). Because RFRA does not

apply to state laws infringing on religious freedoms,
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Cify of Boerne, 521 U.S. af 532, ll7 S.Ct. 2157, it is
unclear whether Masterpiece (as opposed to Phillips)

enjoys First Amendment fiee exercise rights. Further,

because Colorado appellate courts have not addressed

the issue, it is similarly unclear whether Masterpiece

has free exercise rights under article II, section 4.

Regardless, because the parties do not address this

issue- and because or¡r conclusion does not require

rs to do so-we will assume, without deciding, that

Masterpiece has &ee exercise rights under both rhe

First Amendment and article II, section 4-

I2ll 124 n 82 Firsf, we address Masterpiece's contention

that CADA is not ner¡tral ard not generally applicable. A
law is not neutral "ifthe object ofa law is to infringe upon

or restrict pracfices because of their religious motivation."

Church of Lukumi Babalu ,4ye, Inc. v. City of Hialeah, 508

u.s. 520, 533, 113 S.Cr..22t7" 124 L.Ed.2d 472 (1993). A
law is not generally applicable when it imposes burdens on

religiously motivated conduct while permitting exceptions

fbr secular conduct or for favored religions. Id. at 543,

113 S.Ct. 2217. T\e Supreme Court has explained that an

improper intent to discriminate can be inferred where a law is

a "religious gerrymander I f' that burdens religious conduct

while exernpting similar secular activity. Id. at 534, I 13 S.Ct.

2217.If a law is either not neutral or not generally applicable,

it "must be justitied by a cornpelling governmental interest

and must be narrowly tailored to advance that interest." 1d. at

53112, t13 S.Cr.22t1.

tf 83 The Court has found only one law to be neither neutral

nor generally applicable- ln Church of Lukumi, the Court

considered the constitutionality of a municipal ordinance

prohibiting ritual animal sacrifice. Id. at 534, ll3 S.Ct.

2217. T1nre law applied to any individual or group that

"kills" slaughters, or sacrifices animals for any type of ritual,

regardless of whether or not the flesh or blood of the animals

is to be consumed-" Id. at 527, ll3 S.Ct. 2217 (intemal
quotation marks omitted).

"16 'll 84 Considering that the ordinance's terms such as

"sacrifice" and "ritual" could be either secular or religious,

the Court nevertheless concluded that the law was not neutral

because its prnpose was to impede certain practices of the

Santeria religion. Id. af 534, ll3 S.Ct. 2217. The Court

further concluded that the law was not generally applicable

because it exempted the killing of animals for several

secular purposes, including the killing of animals in secular

slaughterhouses, hunting, fishing, euthanasia of unwanted

animals, and extermination of pests, id. at 526-28,536,543-
44, ll3 S.Ct.2211 , as well as the killing of animals by some

religions, including at kosher slaughterhouses, id. at 536-37,
tt3 s.ct.2217.

a. Neutral Law of General Applicability

t23l f 85 Masterpiece contends that, like the law in Church

of Lukumi, CADA is neither neutral nor generally applicable.

First, it argues that CADA is not generally applicable

because it provides exemptions for'þlaces principally used

for religious purposes" such as churches, synagogues, and

mosques, see$ 24-34401(l), as well as places that restrict

admission to one gender becatrse of a bona fide relationship

to its services , see$ 2414401(3)" Second, it argues that the

law is not neutral because it exempts 'þlaces principally used

for religious purposes," but not Masterpiece-

I24l 1186 We conclude that CADA is generally applicable,

nofwithstanding its exemptions. A law need not apply to
every individual and entity to be generally applicable; rather,

it is generally applicable so long as il <loes not regulate only
religiously motivated conduct. See Chw'ch of Lulatmi, 508

U.S. at 54243, I 13 S.Ct. 2217 ("lllnequality results when

a legislature decides that the govemmental interests it seeks

to advance are worthy of being pursued only against conduct

with a religious motivation."). CADA does not discriminate

on the basis of religion; ratheç it exempts certain public

accommodations that are 'þrincipally used for religious

purposes." $ 2,1-34-60 1 ( l ).

1[ 87 In this regard, CADA does not impede the free exercrse

of religion. Rather, its exemption fbr 'þlaces principally

used for religious purposes" reflects an attempt by fhe

General Assembly to reduce legal burdens on religious

organizations and comport with the free exercise doctrine.

Such exernptions are coûlmonplace throughout Colorado law,

e. g., $ 24-34402(7) (exempting religious organizations and

associations from employment discrimination laws); $ 24-
34-502(3), C.R. S.20 I 4 (exempting religious organizations

a¡rd institutions from several requirements of housing

discrimination laws), and, in some cases, a¡e constitutionally

mandated. See, e.g.,Hosanna-Tabor Evangelical Lulheran

church & sch. v. EEoc, 565 u.s. _, _, 132

S.Ct. 694, 10546, l8l L.Ed.2d 650 (2012) (holding

that the First Amendment prohibits application of
employment discrimination laws to disputes between

religious organizations and their ministers).
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!f 88 Further, CADA is generally applicable because it
does not exempt secular conduct from its reach- Church

of Lukumi,508 U.S. at 543, ll3 S.Ct. 2217 (Laws are

not generally applicable when they "impose burdens" "in a
selective manner.'"). In this respect, CADA's exemption for
places that restrict admission to one gender because ofa bona

fide relationship to its services does not discriminate on the

basis ofreligion. On its face, it applies equally to religious and

nonreligious conduct, and therefore is generally applicable.

!l 89 Second, we conclude that CADA is neutral- Masterpiece

asserts that CAI)A is not neutral becar¡se, although it exempts

"places primarily used for religious purposes," Mastelpiece

is not exempt- However, Masterpiece does not contend

that its bakery is primarily used for religious purposes.

CADA fort¡ids all discrimination based on sexual orientation

regardless of its motivation. Further, üre existence of an

exemption t'or religious entities undermines Masterpiece's

contention that the law discriminates against its conduct

because of its religious cha¡acter. See Priests for Life v. Ðep't

of Health & Human Sen¡s., 772F3d229, 268 (D-C-Cir-2014)

("[T]he existence of an exemption for religious employers

substantially undermines conte¡rtions that government is

hostile towards such employers' religion.").

*17 '!l 90 Finally" we reiterate that CADA does not

compel Masterpiece to suppof or endorse any paficular
religious views. The law merely prohibits Masterpiece from

discriminating against potential customers on account of their

sexual orientation. As one court observed in addressing a

similar f¡ee exercise challenge to the 1964 Civil Rights Act:

Undoubtedly defendant has a

constitutional right to espouse the

religious belief's of his own choosing,

however, he does not have the absolute

right to exercise and practice such

beliefs in ufter disregard of the clear

constitutional rights of other citizens.

This Court refltses to lend credence

or support to his position that he

has a constitutional right to refuse to

serve members of the Negro race in
his business establishment upon the

ground that to do so would violate his

sacred religious beliefs.

Newman v. Piggie Park Enters., Inc., 256 F.Supp. 941,945
(D.S.C.1966), affd in relevant part and rev'd in part on other

grounds,317 F.2d 433 (4h Cir.l967), atrd and modified on

other grounds,39O U-S- 400, 88 S.Ct. 964, 19 L.Ed.2d 1263

(1963). 14 Lik"*ir", Masterpiece remains free to continue

espousing its religious beliefs, including its opposition to

same-sex marriage- However, if it wishes to operate as a

public accommodation and conduct business within the State

of Colorado, CAÐA prohibits it from picking and choosing

customers based on their sexual orientation.

14 At least two state supreme courß have rejecterl free

exercise challenges to public accommodations laws

in the commercial context, concluding that such laws

are neutral and generally applicable. See Swonner

v. Anchorage Equal Righls Comm'n, 874 P.zd 274,

279-80 (Alaska 1994) (Free Exercise Clar¡se does

not allow l¿ndlord to discriminate against unmmried

corples in violation of pubtic accommodations stâtute);

Norfh Coast Women's Care Med. Grp., Inc. v. San

Diego CnIy. Superior Court, M Cal.4th 1145, 8l
Cal.Rpt3d 708, 189 P.3d 959, 967 (2008) ("Flhe
First Amendment's right !o the free exercise of religion

does not exempt defendant physicians here from

conforming their conduct to the Act's antidiscrimination

requirements even if compliance poses ân incidental

conflict with defbndants' religious beliefs"").

!f 9l Therefore, we conclude that CADA was not designed

to impede religious conduct and does not impose burderis

on religious conduct not imposed on secular conduct.

Accordingly, CADA is a neutral law of general applicability.

b.'Hybrid" Rights Claim

!l 92 Next, we âddress Masterpiece's contention that its claim

is not govemedby Smith's rational basis standard and that

strict scrutiny review applies because its contention is a

'hybrid" of both free exercise rights and free expression

rights.

'!f 93 In Smith, the Supreme Court distinguished its

holding fiom earlier cases applying strict scrutiny to laws

infringing free exercise rights, explaining that the "only

decisions in which we have held that the First Amendment

bars application of a neutral, generally applicable law to
religiously motivated actions have ínvolved not the Free

Exercise Clause alone, but the Free Exercise Clause in

conjunction with other constitutional protections." 494 U.S.

at 881, I l0 S.Ct. 1595. Masterpiece argues that this language

created an exception for "hybrid-rights" claims, holding

that a party can still establish a violation of the Free
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Exercise Clause, even where the challenged law is neutral

and generally applicable, by showing that the claim comprises

both the right to free exercise ofreligion and an independent

constitutional nght. Id.

*18 T 94 We note that Colorado's appellate courts h¿ve

not applied the "hybrid-rights" exception, and several

decisions have cast doubt on its validity. See, e.g' Grace

United Methodist Church v. City of Cheyenne, 451 F.3d

643, 656 (l0th Cir-2006) ('The hybrid rights doctrine

is controversial. It has been characterized as mere dicta

not binding on lower courts, criticized as illogical, and

dismissed as untenable."(citations omitted)). Regardless,

having concluded above that the Commission's order does

not implicate Masterpiece's freedom of exprcssion" even if
we assume the "hybrid-rights" exception exists, it would not

apply here.

tf 95 Accordingly, we hold thaf CADA is a neutral law of
general applicability, and does not offend the Free Ëxe¡cise

Clause of the Fi¡st Amendment.

2. Aficle II, Section 4 Free Exercise of Religion

l25l I 96 Masterpiece argues that, althotrgh neutral laws of
general applicability do not violate the First Amendment,

Smith, 494 U.S. at 879, t l0 S"Ct- 1595, the Free Exercise

Clause of the Colorado Constitution requires that we review

such laws under heightened, strict scrutiny. We disagree-

'!l 97 Masterpiece gives two reasoris supporting this assertion.

First, it argues that Colorado appellate courts unifornrly apply

strict scrutiny to laws infiinging fundamental rights. See, e.g.,

In re Parental Rights Concerning C.M., 74 P.3d 342, 344

(Colo.App.2002) (*A legislative enactment that infringes on

a fundamental right is constitutionally permissible only if it is
necessary to promote a compelling state interest and does so

in the least restrictive nranner possible-"). Second, it argues

that the Colorado Constitution provides broader protections

fbr individual rights than the United States Constitution-

See, e.g.,Lewis, 941 P.2ð at 271 (Colorado Constitution

provides greater free speech protection than the United States

Constitution); Bockv. l4/estminsÍer Mall Co.,8l9 P.2d 55, 58

(Colo. 199 1) ('Consistent with the United States Constitution,

we may find that our state constitution guarantees greater

protections of [free speech rights] than [are] guaranteed by

the First Amendrnent.").

U 98 We recognize that, with regard to some individual

rights, the Colorado Constitution has been interpreted more

broadly than the United States Constitution, and that we apply

strict scrutiny to many infiingements of fundamental rights.

However, the Colorado Supreme Court has also recognized

that article II, section 4 embodies "the same values of fiee

exercise and govemmental noninvolvement secured by the

religious clauses of the First Amendment-" Ams. United for
Separafion of Church & State Fund, Inc. v. State, 648 P.2d

1072,1081-82 (Colo.l982); see also Conrad v. City & Cnty.

of D env er, 65 6 P .2d 662, 67 0-7 | (Colo. I 982) ("Because the

federal and state constitutional provisions embody similar

values, we look to the body of law that has been developed in
the federal courts with respect to the meaning and application

of the First Amendment fo¡ useful guidance."); Young Life
v. Div. of EmpT & Training, 650 P-2d 515, 526 (Colo.1982)

("Article II, Section 4 echoes the principle of constilutional

neutrality underscoring the First Amendment.").

$ 99 Colorado appellate courts have consistenfly analyzed

similar free exercise claims under the United States and

Colorado Constitutions, and have regularly relied on federal

precedent in interpreting article II, section 4. See, e.g.,Ams.

United, 648 P2d at 1072; Conrad, 656 P.2d at 670; Young

Life, 650 P.2d at 526; People in Interest of D.L.E., 645 P.2d

271,27516 (Colo.l982)'"Johnson v. Motor Vehicle Div., 197

Colo. 455, 458, 593 P.zd 1363, 1364 (1979); Pillar of Fire
v. Denver Urban Renewal ,Auth., l8l Colo. 4ll,416,5O9
P.2d 1250, 1253 (1973); hvilla v. Masse, ll2 Colo. 183,

187,147 P.2d823,825 (l9M): In re Maniage of McSoud,

l3l P.3d 1208, l2l5 (Colo.App.2006); In the InÍerest of
E.L.M.C., 100 P.3d 546, 563 (Colo.App.2ffi4); see also Paul

Benjamin Linton, Religiocts Freedom Claims and Defenses

Under SÍate ConstiÍutions,7 U. St. Thomas J.L. & Pub- Pol'y

103, I 16-17 (2013) (observrng that "a claim or deferne that

would not prevail under the Free Exercise Clause of the First

Amendment would not likely prevail under article II, section

4, either"). Finally" the Colorado Supreme Court has never

indicated that an alternative analysis should apply.

*19 I 100 Given the consistency with which article II,
section 4 has been interpreted using First Amendment

case law-and in the absence of Colorado Supreme Court

precedent suggesting otherwise--we hesitate to depart from

First Amendment precedent in analyzing Masterpiece's

claims. Therefore" we see no reason why Smith's holding-
that neutral laws of general applicabilify do not oÍ1ènd the

Free Exercise Clause-is not equally applicable to claims

under article II, section 4, and we reject Masterpiece's
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contention that the Colorado Constitution requires the

application of a heightened scrutiny test.

3. Rational Basis Review

126l T 101 Having concluded that CADA is neutral and

generally applicable, we easily conclude that it is rationally

related to Colora¡Jo's interest in eliminating discrimination

in places of public accommodation. The Supreme Court

has consistently recognized that states have a cornpelling

interest in eliminating such discrimination and that statutes

like CADA further that interest. See Hurley, 515 U.S. at

572, ll5 S.Ct. 2338 (Public accommodation laws "are well

within the State's usual power to enact when a legislature

has reason lo believe that a given group is the target of
discrirnination...l'); see also Bd. of Dirs. of Rotary Int'l
v. Rotary Club, 481. U.S. 537, 549, 107 S-Ct, 1940, 95

L.Ed.2d 47 4 ( I 987) (government had a compelling interest in

eliminating discrimination against women in places ofpublic

accommodation); Roberts v. United States Jaycees,468 U.S-

609, 623, l 04 S.Cr, 3244 
" 

82 L -Ed.2d 462 ( I 984) (same); Boá

Jones Univ.,46l U.S. at 604, 103 S.Ct. 2017 (government

had a compelling interest in eliminating racial discrimination

in private education)"

n rcz Without CADA, businesses could discriminate

against poteatial patrons based on their sexual orientation.

Such disrirrimination in places of public accommodation

has measurable adverse economic eftècts. .See Mich.

Dep't of Civil Rights, Report on LGBT Inclusion Under

Michigan Law with Recommendations for Action 74-X
(Jan. 28, 2013), available at httpllpenna.cclQ6Ul.-L3JR

(detailing the negative economic effects of anti-gay, lesbian,

bisexual, and transgender discrimination in places of public

accommodation). CADA creates a hospitable environment

for all consumers by preventing discrimination on the basis

of certain characteristics, including sexual orientation. In

doing so, it prevents the economic and social balkanization

prevalent when businesses decide to serye only their own

"kind," and ensures that the goods and services provided

by public accommodations are available to all of the state's

citizens-

tf 103 Therefore, CADA's proscription of sexual orientation

discrimination by places of public accommodation is a

reasonable regulation that does not offend the Free Exercise

Clauses of the First Amendment and article II, section 4.

YI. Discovery Requests and Protective Order

PT n 104 We also disagtee with Masterpiece's contention

that the AIJ abused his discretion by denying it discovery

as to the type of wedding cake Craig and Mullins intended

to order and details of their wedding ceremony. See$ 24-4-
106(7\, DCP Midstream v. Anadarko Petroleum Corp.,2013

CO 36, n24,303 P-3d 1187, ll92 (rulings on motions to

compel discovery reviewed for an abuse of discretion).

'll 105 We agree with the ALI's conclusion that these subjects

were not relevant in resolving the essential issues at trial.

The only issues before the AIJ were (l) whether Masterpiece

violated CADA by categorically refusing to serve Craig and

Mullins because of its opposition to same-sex marriage and,

if so, (2) whether CAÐA, as applied to Masterpiece, violated

its rights to f¡eedom of expression and free exercise of
religion. Evidence pertaining to Craig's and Mullins'wedding

ceremony-including the nature of the cake they served-
had no bearing on the legality of Masterpiece's conduct. The

decision to categorically deny service to Craig and Mullins

was based only on their reque,st for a wedding cake and

Masterpiece's own beliefs about same-sex marriage. Because

Craig and Mullins never conveyed any details oftheir desired

cake to Masterpiece, evidence about their wedding cake and

details of their wedding ceremony were not relevant-

*20 
11 106 Accordingly, we conclude that the ALJ did

not abuse his discretion by denying Masterpiece's requested

discovery.

VII. Commissionts Cease and Desist Order

l28l 11 107 Finally, we reject Masterpiece's contention that

the Commission's cease and desist order exceeded the

scope of its statutory authority. Where the Commission

finds that CAÐA has been violated, section 2ß4-3$6(9)
provides that it "shall issue and cause to be served upon

the respondent an order requiring such respondent to cease

and desist from such discriminatory or r¡nfair practice and

to take such action as it may order" in accordance with the

provisions of CADA. S ee al s o $ 24-3 4-305 (c)(I)" C -R. S -20 I 4

(The Cornmission is empowered to eliminate discriminatory

practices by "formulat[ing] plans for the elimination of those

practices by educational or other means.").
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t[ 108 Masterpiece argues that the Commission does not have

the authority to issue a cease and desist order applicable to

unidentified parties, but rather, it may only issue orders with
respect to the specific complaint or alleged discriminatory

conduct in each proceeding. We disagree with Masterpiece's

reading of the statute.

!f 109 First, individual remedies are "merely seconda4i

and incidental" to CADA's primary purpose of eradicating

discriminatory practices- Conners v. City of Colorado

Springs, 9 62 P .2d 29 4,298 (Colo.Ap p)997); s ee a I s o Brooke

v. Rest. Setvs., Inc.,906P.2d 66, 69 (Colo.lÐ5) (observing

that providing remedies fbr individual employees under

CADA's employment discrimination provisions is merely

secondary and incidental to its primary purpose oferadicating

discrimination by employers); Agnello v. Adolph Coors Co.,

689 P.2d 1162,1165 (Colo.App.1984) (same).

tf I l0 Further, Masterpiece admitted that its refusal to provide

a wedding cake fbr Craig and Mullins was pursuant to fhe

company's policy to decline orders for wedding cakes for

same-sex weddings and marriage ceremonies. The record

reflects that Masterpiece refused to make wedding cakes

tbr several other same-sex couples- In this respect, the

Commission's order was aimed at the specific "discriminatory

or unfair practice" involved in Craig's and Mullins' complaint-

ç 24-34-306(e).

!l 1l I Accordingly, we conclude that the Commission's cease

and desist order did not exceed the scope ofits powers.

VIII. Conclusíon

'l|f I 12 The Commission's order is affirmed.

CHIEF JIJDGE LOEB and ruDGE BERGERconcur.

AII Citations

--- p.3d ----,20t5wL4760453,2015 COA ll5
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