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A. ASSIGNMENT OF ERROR

Assignment of Error

1. The trial court erred in failing to suppress evidence.

2. The trial court erred in not allowing the Appellant to

present his defense of medical use of marijuana.

Issues Pertaining to Assignment of Error

1. Officers went to the residence of Appellant and smelled
marijuana as they approached. The Appellant informed the officers
he had authority from his physician to use marijuana, and the
Appellant’s wife showed the officers the signed physician
authorization. Did this information provide probable cause for the
issuance of a search warrant?

2. In a stipulated facts bench trial, part of the evidence was the
physician’s statement authorizing Appellant to use marijuana for
medicinal purposes. Did the trial court err in concluding that the
physician’s statement did not validly authorize Appellant to use
marijuana, and not allowing Appellant to present the defense of

medical use of marijuana before concluding he was guilty of



possession of marijuana over 40 grams?
B. STATEMENT OF THE CASE
Appellant was convicted after a bench trial in which the facts were
stipulated." CP 45-48. He was sentenced to 30 days of
confinement, converted to community service. CP 50-64.
Priqr to trial, the defense made a motion to suppress the evidence
which had beén vse.;ized pursuant toa s‘éaréh Wa;rant. The motion
| also notified the Suberior Couff and State that fhe Defendéﬁt:\i‘vél.lld |
assert the affirmative defense of medical marijuana authorization
pursuant to RCW 69.5 1AO4O CP 4.

The Defendant’s Memorandum in Support of Motion to Suppress
Evidence asserted that since the officers were informed at the time of
the contact at Defendant’s residence that he had a physician’s

~authorization to use marijuana, and were shown the written
authorization, that there was no probable cause to b’elieﬁeacrinié
was being committed. CP 5-6.
The document attached to the Memorandum was entitled

“Documentation of Medial Authorization to Possess Marijuana for



Medical Purposes in Washington State.” It is signed by Thomas

- Orvald, M.D.. The statement indicates that the documented medical
condition from a previous healthcare provider was “severe anxiety,
rage & depression related to childhood.” CP 8-9. Thé document
specifies that Dr. Orvald was treating the patient for “a terminal
illness or debilitating condition as defined in RCW 69.51A.010.” It
: _alsQ states: “It is my medical opinion that the potentjal beneﬁts Qf
me‘dicalvuse of marijuana WOuld likely out;)veigh thé health risks fér

* this .pa."’ci'ént.” CP 8.

Dr. Orvald appears ‘to adopt the prior diagnosis and indicates
“can’t function.” CP 10. Notes from a physical examination
revealed a scar behind the right ear, and on the chin, from being
injured “by horse.” It is stated that there is hearing loss, the throat is

inflamed and the patient sometimes has difficulty swallowing,
Positive signs are circled for a iumber of symptoms or conditioiis,
including murmurs of the heart and masses of the abdomen. It is
indicated he had a diagnosis of chronic bronchitis, apparently while

“in service.” Under a comments section the doctor wrote that the



patient found that use of “medical cannibis” allowed him to function
- and control his rage and depressioﬁ. The patient had been kicked
three times by horses and had an “unsettled growing up in foster
homes.” CP 11.

After hearing arguments from the parties, the Superior Court
entered an “Order Denying Motion to Suppress.” The judgé found
that the strbng odor of marijﬁana coming from the house provided
‘probable cause to believe a crime was beinécbmxhittedﬁ The jﬁdgé
further held that the faét that fﬁe‘ré was a clalm of fneaicél
authorizé.tion to use marijuana was an afflrmative defense for trial,
and did not negate probable cause to search. Fﬁ.ﬂher, the judge
found, the Defendant had not provided proof of his identity at the
time, as would be required for a medical marijuana defense. CP 39-
40.

'The case was submitted on stipulated facts in a bench trial
resulting in a document entitled “Stipuléted Fact Trial.” in this
document, the trial court judge found that 911 grams of marijuana

had been found in the Defendant’s residence. The findings



specifically note that “no distinction was made as to roots, ‘shake,’,
-and/or ‘buds’ (i.e. medically usable portion of a marijuana plant).”
RP 65-67, including Finding of Fact No. 7.

Finding of Fact No. 6 includes that: “Fry’s wife, Tina, gave the
officers documents entitled “medical marijuana authorization.” RP
67.

The trial court’s Conclusions of Law included that “... Defendant
Jason Lee Fry may not tender his medical marijuana defense and/or

“collateral estoppel defense ... » CP67. The Défehdaint vazas}fou'nd

guilty of possession of marijuana in excess of 40 grams. RP 46.

C. ARGUMENT

1. The trial court erred in denying the motion to suppress evidence
from the search of App_ellant’s residence

The Washington Constitution provides that, “no person shall be
disturbed in his private affairs, or his home invaded, without

authority of law.” Const. art. 1, § 7.



The Fourth Amendment to the United States Constitution states:
[tThe right of the péople to be secure in their persons,

houses, papers, and effects, against unreasonable searches

and seizures, shall not be violated, and no warrants shall

issue, but upon probable cause, supported by oath or
affirmation, ....

There isvprobable cause to issue a search warrant when a
mégistfate can feééonably infer froin fhé faété and ‘circums'tahébeS fhat
.co‘ntraband éxiSts ata ééﬁaih IOéétibn. In re Pérs; vRe'stf.a.int of Yi‘m,
139 Wn.2d 581, 594, 989 P.2d 512 (1§99).

A search warrant may be issued orﬂy upon a finding of probéble
cause. State v. Thein, 138 Wn.2d 133, 140, 977 P.2d 582 (1999).
Probable cause exists when the affidavit in support of the warrant
.contains facts and circumstances from which a reasonable persoh
-could infer that criminal activity is probably occurring and that
evidence of such activity can be found at the place to be searched.
State v. Anderson, 105 Wn.App. 223,229, 19 P.3d 1094 (2001).

Under the facts of the case at bar, probable cause must be

reviewed in the context of the The Medical Use of Marijuana Act,
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RCW 69.51A.005 et. seq..
The purpose of the Act is to allow patients with terminal or
debilitating illnesses to use marijuana when authorized by their

treating physician. RCW 69.51A.005

(1) If charged with a violation of state law relating to
marijuana, any qualifying patient who is engaged in the
medical use of marijuana, or any designated primary -
caregiver who assists a qualifying patient in the medical use
-of marijuana, will be deemed to have established an
affirmative defense to such charges by proof of his or her
' comphance with the requirements provided in this chapter

Any person meetlng the requlrements approprlate to his or
her status under this chapter shall be considered to have
engaged in activities permitted by this chapter and shall not
‘be penalized in any manner, or denied any right or privilege,
for such actions.

(2) The qualifying patient, if eighteen years of age or older,
shall:

“(a) Meet all criteria for status as a qualifying patient;

“(b) Possess ho more manjuana than is necessary for the-
patient's personal medical use, not exceeding the amount
necessary for a sixty-day supply; and
(¢) Present his or her valid documentation to any law
enforcement official who questions the patient regarding

his or her medical use of marijuana.

(3) The qualifying patient, if under eighteen years of age,



shall comply with subsection (2)(a) and (c) of this section.
However, any possession under subsection (2)(b) of this
“section, as-well as any production, acquisition, and decision
as to dosage and frequency of use, shall be the responsibility
of the parent or legal guardian of the qualifying patient.

(The remainder of this section deals with a primary caregiver.)

RCW 69.51A.040

~The act defines “qualifying patient” as one who:

~ (a)Is a patient of a physician licensed under chapter 18.71
or 18.57 RCW;

(b) Has been diagnosed by that physician as having a
terminal or debilitating medical condition;

(¢) Is a resident of the state of Washington at the time of
such diagnosis;

(d) .I_—Ias.beeri advised by that physician about the risks and
benefits of the medical use of marijuana; and

~ (¢) Has been advised by thaft‘physician that they fnay' benefit
from the medical use of marijuana.

- RCW 69.51A.010(3)
As has been noted by the Supreme Court of Washington:

A defendant seeking to present compassionate use as
an affirmative defense must present valid documentation to



.any officer who questions the presence of marijuana. RCW
69.51A.040(2)(c).

State v. Tracy, 158 Wn.2d 683, 689, Fn.4 147 P.3d 559
(2006)

In this case, the trial court essentially ruled that it was irrelevant to
the issue of probable cause to search, whether or not the Defendant
had shown documentation for medical use of marijuéna. This was
_becausé,' aécord_ing to the trial court, it was an “affirmative defense”
vit'o‘ be vbrought‘ up at trial on the.is‘,s.ue‘ of guil’;. CP40.

' This is confrary to the légis‘la”ci'x}e intéﬁt, whiéﬁ 1s tﬁét ?ou 'a'ré hOt

committing a crime if yoﬁ have the proper document ﬁ'om a
physician to allow the use of marijuana. What is the purpose in
‘presenting the documentation to any officer questioning the presence
of the marijuana? If it is not relevant to the reasonableness of the
‘search and seizure then any documentation would simply be
‘presented at trial; contrary to what the-‘st‘étute'requires.

Treating the presentation of valid documentation to an officer at
the initial contact as irrelevant on the issue of probable cause

essentially renders RCW 69.51A.040(2)(c) superfluous. This Court



should not do likewise.

(Any issues about the validity of the documentation are discussed
in part C. 2, below.)

If the user goes to the effort to obtain the medical documentation,
and to present it to a questioning officer, then it should enter into the
question of whether there is a probable cause to believe a crime is
. beiﬁg committed. Further, our State Constitution prohibits mvasion
on one’s ‘iprivaté .affairs” Without adéqﬁaté ..causé‘ The pfésenée of
valid medical docﬁmentation, aiéﬁg with évideﬁée .()f} some

marijuana use, means only that one is exercisingvhis righf to
medicate as authorized by law, which could not be more private.
Subsection (1) of RCW 69.51A.040 indicates the user with the
required documentation shall not be “denied any right or privilege”
thereby. For the trial court’s ruling to be correct, having police enter
your home for a search and seizure after showing valid
documentation would not be denying the user any right or privilege.
There is no point in searching without seizing, so under the trial

court’s understanding of the statute, a valid user is still subject to
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search and seizure, meaning his.or her medicinal marijuana is taken
by the police.

It is unlikely anyone would obtain the documentation without using
the marijuana, so the 1ogicé1 effect of the trial court’s ruling is that all
those who obtain medical documentation for using marijuana are
under suspicion, and all of their marijuana is to be seized by police.
Onvly‘ after appearing for a trial on the 1ssue of guilt would the
' docﬁmentatipn have aﬁy rélévaﬁce.

In the facts of ‘this. éase, all fﬁe reliébig ihfoﬁhaﬁéﬂ known to the'
officers was that a) there was the smell of marijuana, anvd.b)' tﬁe
Defendant presented written medical authorization to use marijuana.
Considering all of that information leaves no reasonable conclusion
that a crime is being committed.

The trial court erred in concluding that the information in the
- affidavit amounted to probable cause. The mere odor of marijvua.'na,
coupled with presentation of a valid document from a doctor
authorizing the use of marijuana for medicinal purposes, does not

constitute probable cause to search. This Court should reverse the

11



trial court’s conclusion of law, hold the warrant invalid, and order

the charged dismissed.

2. The trial court erred in not allowing Appellant to present a defense
based on medical authorization to possess marijuana

This conviction rests upon stipulated facts and exhibits. Where
the court considered no live testimony in concluding that the
- defendant was guilty, review is therefore de novo. State v.

* Karpenski, 94 Wn. App. 80, 104, 971 P.2d 553 (1999). Moreover,
where the issues before the appellate court are whether the court's
factual findings are adequate to support the court's conclusion that a
defendant has failed in his burden of satisfying the requirements of
the Medical Use of Marijuana Act, review is de novo. State v. Hurt,
107 Wn. App. 816, 822,27 P.3d 1276 (2001) (ihtérpretation ofa

statute is reviewed de ndVo); State v. S‘hépherd 110 Wn Aiap. 544,

550, 41 P.3d 1235 (2002).

In State v. Shepherd 110 Wn. App. 544, 546,41 P.3d 1235

(2002), one issue was whether a physician's statement that “the
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potential benefits of the medical use of marijuana may outweigh the
health risks for this patient” is sufficient to satisfy the “valid
documentation” requirement of the Act that “the potential benefits of
the medical use of marijuana wbuld likely outweigh the health risks
for a particular qualifying patient[.]” RCW 69.51A.010(5)(a)
(emphasis added). Division III of the Court of Appeals concluded
 thatit d0¢s not, and afﬁnned the conviction. 110 Wh,App.' at 546.

-HQWeVer, on the: issue; Qf whatAis. a “qualifjdﬁé patient;’; Shepar?l
supports that the documentation in Mr. fr_y’s case was sufficient.

In Shepard, the State charged'Mi'. FS’hepherd by ameﬁdéd complaint
with felony possession of marijuana. The physician’s documentation

stated:

~ Ihave diagnosed and am treating the above named patient
for a terminal illness or debilitating condition as defined in
"RCW 69.51A.010 (should the conditions be listed, a check
list? I think not as it may be seen as violating physician-
patient confidentiality).
I have advised the above named patient about the potential
risks and benefits of the medical use of marijuana. I have
assessed the above named patient's medical history and
medical condition. It is my medical opinion that the potential
benefits of the medical use of marijuana may outweigh the

13



health risks for this patient.
Shepherd 110 Wn. at 547.
Significantly, the Shepard opinion states:

‘The trial court found, and we agree, that Mr. Wilson
satisfies the requirements of a “qualifying patient.” RCW
69.51A.010(3). That is, someone who has been diagnosed
with a debilitating medical condition, has been advised of
the risks and benefits of the use of marijuana, and has been
advised by the physician that he or she may benefit from the
medical use of marijuana.

Shepherd, 110 Wn. App. 550-551.
‘Sheperd sets forth the standard of prOdf for the affirmative

defense:

Mr. Shepherd is required to show only by a

preponderance of evidence that he has met the requirements
of the Medical Use of Marijuana Act for affirmatively
defending this criminal prosecution. State v. Riker, 123
Wn.2d 351, 368, 869 P.2d 43 (1994). That means

" considering all the evidence the proposition asserted must be

- more probably true than not true. 11 Washington Pattern

* Jury Instructions: Criminal 52.01 (2d ed.1994); United
States v. Lemon, 824 F.2d 763 (9th Cir.1987).

Shepherd 1 10 W, App. at 550.
A defendant asserting an affirmative defense, such as the

compassionate use defense, bears the burden of offering sufficient

14



evidence to support that defense. State v. Janes, 121 Wn.2d 220,
236-37, 850 P.2d 495 (1993). In State v. Tracy 158 Wn.2d 683,
689, 147 P.3d 559 (2006) the Supreme Court of Washington held
that Tracy bore the burden of prdducing at least “some evidence”
that she was a qualified patient of a qualified physician before she
could assert the compassionate use defense. |
: Beééﬁs‘e. the docﬁmentation m Shepefd did not specify what the
| “debilitaﬁng” 'pohditioﬁ was, yét Sheperd ﬁas found by thé Court of
| Ap;l)ea'ls.,. Division I[I tobe a “Qualifyi.hg.pa’c.ieht,f’ then so t00 ”r'nuSt
Mr. Fry bea “qualifying patier.lt”"because in vhis doc?tor"s opinion, he
has a “debilitating condition.” Mr. Fry more than met the “some
evidence” test to assert the affirmative defense. Here, the trial court
did not even allow him to go forward with the defense. See Finding

of Fact 3, CP 46.

The trial court’s holding that Mr. Fry was not a qualifying patient
because the “debilitating” condition was not further specified in the
physician’s statement must be reversed pursuant to Sheperd. This

Court should reverse the conviction and remand with directions that

15



‘Mr. Fry be permitted to present his affirmative defense at trial.

D. CONCLUSION

This Court should hold that there was no probable cause for
issuance of the search warrant, suppress the evidence and direct the
trial court to dismiss the charge.

Alternatively, this Court should hold the trial court erred in
* ‘refusing to allow the Defendant to present a defense based on’
‘medical use of marijuana, reverse the conviction, and 'remandv for

trial.

Respectfully submitted,

February 19th, 2007 M W

William Edelblute
~“Attorney for Appellant
WSBA 13808
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