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SUMMARY

Individual Rights/Constitutional Rights

The court of appeals reversed a judgment of the district
court. The court held that the Seattle School District's use of
a racial ticbreaker to admit students to its oversubscribed high
schools violates Washington law.

As part of its continuing cfforl to prevent de facto segrega-
tion and to promote racial diversity in its public high schools,
appellec Scattle School District Number 1 (the School Dis-
trict) implemented an assignment plan that used a series of
four ticbreakers to determine which students will be admitted
to its high schools that were “oversubscribed.” In such
schools, more students wanted to attend than there were avail-
able spaces. One of the ticbreakers was a racial tiebreaker,
used in an attempt to balance the racial makeup of the high
schools. Accordingly, if an oversubscribed school’s popula-
tion deviated from the overall racial makeup of Scattle’s stu-
dents (40% white and 60% non-white) by more than a set
number of percentage points, then the School District desig-
naled the school integration positive. The racial tiebreaker
was then applicd when determining assignments 1o integration
positive schools such that students whose race (i.e., white or

*The Honorable Thomas M. Reavley, Senior United States Circuit
Judge for the Fifth Circuit, silting by designation.
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5664 Parents INvOLvED v. SeaTTLE Schoor District, No. 1

enactment is plain, unambiguous, and well understood
according to its natural and ordinary sense and meaning, the
enactment is not subject to judicial interpretation. [4] The
interpretation of voter initiatives is unique in one crucial way:
in construing the meaning of an initiative, the language of the
enactment is to be read as the average informed lay voter
would read it.

[5] The plain meaning of § 49.60.400 when it was applied
to the School District’s use of the racial tiebreaker was that
the School District shall not discriminate against, or grant
preferential treatment to, any individual or group on the basis
of race in the operation of public education. An average lay
voter would understand preferential treatment as of, relating
to, or giving advantage or preference. When applied to a situ-
ation where only a certain number of individuals can be
admitted to a given high school, the racial tiebreaker granted
an advantage or preference on the basis of race: members of
one group were selected for admission, while members of
another are not, solely on the basis of race. [6] Under this
plain meaning reading of the language, it was clear that
§ 49.60.400 prohibited the School District’s use of the racial
ticbreaker, Because the tiebreaker granted preferential treat-
ment to some students, applying to an oversubscribed Seattle
public high school on the basis of race, the tiebreaker ran
afoul of the plain meaning of § 49.60.400(1).

[7] Nothing in the Washington Constitution required the
School District to provide racially diverse schools. The Wash-
ington Constitution merely provides school districts with the
authority to adopt programs designed to achieve racial diver-
sity in their schools. The constitutional provisions were, in
this respect, permissive; they were not mandatory. [8]
Because the constitutional provisions only permitied the
School District to achieve racial diversity using race-based
measures, and did not require it to do so, then § 49.60.400 did
not violate the Washington Constitution. Section 49.60.400
permissibly circumscribed the School District’s authority to

PareNTs INVOLVED V. SeaTTLE Schoor District, No. 1 5697

to further some purposes. Bakke, 438 U.S. at 305-20. Thus,
although Justice Powell concluded that the University of Cali-
fornia’s admissions policy violated federal law, he noted
explicitly that other race-conscious policies still would be per-
missible. Id. at 311-12 (“[A]ttainment of a diverse student
body . . . clearly is a constitutionally permissible goal for an
institution of higher education.”); id. at 317 (noting that “race
or ethnic background may be deemed a ‘plus’ in a particular
applicant’s file [when] it does not insulate the individual from
comparison with all other candidates for the available seats”);
id. at 320 (“[T]he State has a substantial interest that legiti-
mately may be served by a properly devised admissions pro-
gram involving the competitive consideration of race and
ethnic origin.”).

Similarly, this court has held that race may be considered
in the context of educational admissions decisions. For exam-
ple, in Smith we held that “the Fourteenth Amendment per-
mits University admissions programs which consider race for
other than remedial purposes, and educational diversity is a
compelling governmental interest that meets the demands of
strict scrutiny of race-conscious measures.” Smith, 233 F.3d
at 1201. In arriving at that holding, we interpreted Bakke to
permit the use of some racial classifications in the context of
admigsions decisions:

The district court denied Smith’s partial summary
judgment motion because it decided that under
Supreme Court precedent race could be used as a
factor in educational admissions decisions, even
where that was not done for remedial purposes . . . .

There can be no doubt that the district court’s
decision faithfully followed Justice Powell’s opinion
in [Bakke).

Id. at 1196.° Likewise, in Hunter ex rel. Brandt v. Regents of

Our opinion in Smith also suggests that 1-200 is o be interpreted sepa-
rately from federal law. We held that “a properly designed and operated
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Michael Madden (argued) & Carol Sue Jancs, Bennett, Bige-
low & Leedom, P.S., Seattle, Washington; Mark S. Green,
OfTice of the General Counsel, Seattle School District No. 1,
Scatile, Washington, for the defendants-counter-claimants-
appellees.

Sharon L. Browne, Pacific Legal Foundation, Sacramento,
California; Russell C. Brooks, Pacific Legal Foundation,
Bellevue, Washington, for amici curiae American Civil
Rights Institute, American Civil Rights Union, Center for
Equal Opportunity, and Pacific Legal Foundation.

Paul J. Lawrence, Preston, Gates & Ellis LLP, Scattle, Wash-
ington, for amicus curiac American Civil Libertics Union.

OPINION
O’SCANNLAIN, Circuit Judge:

We are asked to decide the legality of the use of race in
determining which students will be admitted 10 oversub-
scribed high schools in Scattle, Washington.

Seattle, Washington is a vibrant and racially diverse
metropolis in the Pacific Northwest. Based on the parties’
submissions, it appears that approximately 70% of the resi-
dents of Seattle, Washington are white, while approximately
30% are non-white. This racial diversity is reflccted in Seat-
tle’s public schools, where the percentages are more cvenly
balanced: the students are approximately 40% white and 60%
non-while.

The racial distribution of the community is not, however,
homogencous. It appears that more white students live in the

ParinTs INVOLVED v. SEATTLE Scuoon District, No. | 5695

unfair practices in employment, there is no provision
in the federal law which sets forth the equivalent of
the broad language of RCW 49.60.030(1) and there
is no statulory provision requiring liberal construc-
tion in order to accomplish the purposes of the act.
Federal cases interpreting Title VII arc thus not help-
ful in determining the scope of RCW 49.60.030(1).

Id. (citation omilted). Thus, the rule in Washington is that the
interpretation of federal anti-discrimination laws is not per-
suasive when the state provision “is significantly different
from corresponding federal law.” Brown v. Scott Paper
Worldwide Co., 20 P.3d 921, 926 (Wash. 2001).

To summarize, the Washington Supreme Court’s rcliance
on federal cases Lo construe state statutes is limited to situa-
tions in which the statutory text of the two parallel provisions
is identical or substantially similar. That situation docs not
exist here with respect to the key portion of 1-200.

Moreover, (o the extent that the foregoing cases rely on a
presumption that the Washington legislature consciously
intends parallelism when it enacts a statutc modeled on fed-
cral law, that presumption does not apply to initiatives.
Instead, the interpretation of a voter initiative starts with a dif-
ferent premise: its text means what an average informed lay
voler would think it means. Amalgamated Transit Union
Local 587 v. State, 11 P.3d 762, 780 (Wash. 2001); Senate
Republican Campaign Comm. v. Pub. Disclosure Comm'n,
943 P.2d 1358, 1365 (Wash. 1997). An average informed lay
voter would not look to the intricacies of federal law when
evaluating the meaning of the phrase “grant preferential treat-
ment.”

B. The Majority’s Reliance on Bakke is Misplaced.

The majority suggests that Regents of University of Califor-
nia v. Bakke, 438 U.S. 265 (1978), “lends support 1o the
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The School District has never been segregated by law (“de
jure” segregated). However, due to Seattle’s racial diversity
and its racially imbalanced housing patterns, if Scatile’s chil-
dren were simply assigned to the high schools nearest their
homes, the high schools would become segregated in fact (“de
facto” scgregated). As part of its continuing cfTort to prevent
de facto segregation and to promote racial diversity in its high
schools, instead of assigning students to the high schools
nearest their homes, the School District has adopted an open
choice assignment plan, pursuant to which each student may
choosc to attend any of the ten high schools in the city, so
long is there is room available in that school.

In its current incarnation, the School District’s open choice
plan provides for a multi-step assignment process. Under the
plan, cach student is first asked to list the high schools he
would like to attend, in order of preference. If a student is not
admitted to his first-choice school because it is full, the
School District attempts to assign him to his second-choice
school, and so on. If a student is not admilted 10 any of his
chosen schools, he receives a mandatory assignment to a
school with available space.

Not surprisingly, under this system, a significant problem
ariscs when a school becomes “oversubscribed”—i.e., more
students want to atlend that school than there are spaces. For
the academic year 2000-01, five of the School District’s high
schools were oversubscribed, and five were undersubscribed.?
The magnitude of oversubscription underscores its problem-
atic nature: for example, in the academic year 2000-01,
approximately 82% of students selected one of the oversub-

2Qversubscription was not, it appears, tied Lo geographic location. The
oversubscribed schools included three high schools north of downlown
{Ballard, Nathan Hale, and Roosevelt) and two high schools south of
downtown (Garfield and Franklin), The undersubscribed schools included
onc north of downtown (Ingraham), three south of downtown (Chicl
Scalth, Cleveland, and Rainier Beach), and one due west of downtown
(West Scattle).

PareNTs InvoLvep' v. SeaTrLe Sciioon Districr, No. 1 5693

Supreme Courl would. NLRB v. Calkins, 187 F.3d 1080, 1089
(9th Cir. 1999). In construing a state statute, that court gener-
ally limits its reliance on federal law to those instances in
which the two statutes are worded in esscntially the same
way. The portion of 1-200 that is significant herc has no ana-
logue in federal law, so there is no federal case construing a
substantially similar provision.

The genesis of this limiting principle appears (o be Black
Ball Freight Service, Inc. v. Washington Ulilities & Transpor-
tation Commission, 447 P.2d 597 (Wash. 1968), which con-
cerned the regulation of motor carriers. The Washington
Supreme Court noted there that “[t]he statute, as amended, is
substantially the same as the federal statute appertaining to
the issuing of permits by the Interstate Commerce Commis-
sion . . . to interstate motor carrier applicants. 49 U.S.C.A,,
§ 307 (1963).” Id. at 599 (emphasis added). The court then
turned to federal cases decided under the parallel provision to
the extent that it considered them to be “cogent.” Id. To the
same effect, see Drinkwitz v. Alliant Techsystems, Inc., 996
P.2d 582, 589 (Wash. 2000); Inland Empire Distribution Sys.,
Inc. v. Utils. & Transp. Comm’'n, 770 P.2d 624, 627 (Wash.
1989).

The Washington Supreme Court expressed this limitation
again in Bravo v. Dolsen Cos., 888 P.2d 147 (Wash. 1995),
a case involving the meaning of employees’ “concerted activi-
ty” in a labor law context. The supreme court noted: “Al-
though federal authority is not controlling in interpreting state
statules, il can be persuasive where the texts of both federal
and state laws are similar.” Id. at 153; see also Pulcino v. Fed.
Express Corp., 9 P.3d 787, 799 (Wash. 2000) (stating that,
because “the language of the [National Labor Relations Act]
is very similar to the [state statutory] language here,” the
court “considers persuasive the federal cases interpreting” the
NLRA).

This requirement of substantially similar text has carried
over (o the anti-discrimination context as well. In Roberts v.
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lation of Initiative 200, which is codified as Washington
Revised Code § 49.60.400 (“1-200™)." Nothing in thc United
States Constitution or the Washington Constitution forbids the
citizens of Washington from cnacting a law like 1-200 or
requires that the law be interpreted to allow a racial ticbreaker
in the circumstances presented here. [ am aware of no relevant
case constitutionally requiring a racial ticbreaker in the
absence of de jure school scgregation and in the absence of
any affirmative act on the part of a school district to create
school segregation.? To the extent that racial scgregation
exists in Seattle’s high schools, as the majority explains, it
results from general residential patterns only.

I write scparately because, in my view, the majority errs in
two fundamental ways when it discusses federal law as an aid
to interpreting 1-200. First, in these circumstances the Wash-
ington Suprcme Court would not turn to federal law for inter-
pretive guidance: this fact makes the discussion of [cderal law
surplusage. Sccond, the majority reads federal precedent too
narrowly.

A.  The Washington Supreme Court Would Not Use Federal
Precedent Here.

Our task is to interpret 1-200 as we believe the Washington

'1-200 provides, in rclevant part: “The state shall not discriminatc
against, or grant preferential treatment to, any individual or group on the
basis of race, sex, color, cthnicity, or national origin in the operation of
public cmployment, public education, or public contracting.” Wash. Rev.
Code § 49.60.400(1) (emphasis added).

2 We are not called on 1o decide the different question whether the fed-
cral constitution forbids a school district from using a racial tichreaker in
these circumstances. We need not answer that question because, as a mal-
ter of stalc law, the racial ticbreaker is impermissible. See Clark v. City
of Lakewood, 259 F.3d 996, 1016 n.12 (9th Cir. 2001) (“{W|c look first
to state law o resolve this issuc, in accordance with our longstanding prin-
ciple that courts should avoid making federal constitutional decisions
unless and until nccessary.”).

Parents INvoLVED v. SEATTLE Schoot. District, No. 1 5669

scribed high schools as their first choice, while only about
18% picked one of the undersubscribed high schools as their
first choice.

To solve the problem of oversubscriplion, the School Dis-
trict’s assignment plan uscs a serics of four “licbreakers™ to
determine which students will be admitted to each oversub-
scribed school.

1

The first licbreaker gives prelerence to students with sib-
lings already attending the school requested. This tiebreaker
accounts for somewhcre between 15% and 20% of high
school assignments.

2

If after applying the first tiebreaker a school is still over-
subscribed, the School District next proceeds to a second Lie-
breaker, which is based cntirely on race. For purposes ol the
racial ticbrcaker, students are deemed to be of the race speci-
fied in their registration materials, which ask parents to spec-
ify the student’s race using codes provided on a form.
Because registration must be completed in person by a parent,
if a parent declines to specily a racial category, the School
District assigns the student a caltegory based on a visual
inspection of the parent (and the student, if present) at regis-
tration. It is this racial tiebreaker that spawned this lawsuit.

The Schoo! District uses the racial ticbreaker in an attempt
o “balance” the racial makeup of the various Scattle public
high schools. Accordingly, il an oversubscribed school’s pop-
ulation deviates from the overall racial makeup of Seattlc’s
students (40% white and 60% non-white) by more than a set
number of pereentage points, then the School District desig-
nates the school “integration positive.™ The racial ticbreaker

*The acceplable deviation is presently sct at 15% (meaning that a school
can have as many as 55% whilc students, or as few as 25% white students,
and slill be racially “balanced”).
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is then applicd when determining assignments to integration
positive schools such that students whose race (i.e., white or
non-white) will move the school closer to that ratio are given
admission preference.® As presently in force this tiebreaker
has a “thermostat’; the School District ceases to use the racial
ticbreaker for the year at any school once use of the tiebreaker
has brought the school into racial balance. All told, the racial
ticbreaker determines about 10% of high school assignments.

3

Once all students of the preferred racial category are admit-
ted to an oversubscribed high school, any remaining seats are
allocated using a third ticbreaker: distance. Applicants are
admitted in order of the distance they live from the school,
with those who live closest to the school admitted first.

4

A fourth ticbreaker, a lottery, is rarcly used in high school
assignments because distances are calculated to one hun-
dredth of a mile for purposes of the third tiebreaker.

B

Parents Involved in Community Schools (the “‘Parents”)
describe themselves as “a nonprofit corporation formed by
parents whose children have been or may be denied admission
to the high schools of their choosing solely because of race.”
The Parents put forward four members as “examples” of the
cffects of the racial tiebreaker.

AL the present time, three of the five oversubseribed schools are inte-
gration positive: Franklin, Ballard, and Nathan Hale. Accordingly, only
these three schools use the racial tiebreaker, Morcover, under the current
version of the plan, the integration ticbreaker is only used in determining
the makeup ol entering Ninth grade classes; the tichreaker is not applied
o students wishing to enter a high school in the Tenth, Eleventh, or
Twellth grades (e.g., transfer students).

ParenTs INvOLVED v. SeatrLi Scuool District, No. 1 5691

ment to “discriminate against, or grant preferential treatment
to, any individual or group on the basis of race, . . . color, eth-
nicity, or national origin . . . .” Wash. Rev. Code
§ 49.60.400(1).

As lederal judges, we are not charged with the arduous task
of choosing between these competing policy choices on their
merits. Indeed, “how we judges might weigh competing pol-
icy considerations is simply irrelevant.” Rucker v. Davis, 203
F.3d 627, 639 (9th Cir. 2000), rev'd en banc, 237 F.3d 1113
(9th Cir. 2001), rev'd sub nom. Dep't of Hous. and Urban
Dev, v. Rucker, ___ S.Ct.___, 2002 WL 451887 (U.S. Mar.
26, 2001). Instead, our proper role is a limited one; we do not
decide which choice is “better,” but only whose choice con-
trols. We conclude that, in this case, the will of the School
District must give way to the will of the people of Washing-
ton.

[11] Under the plain meaning of section 49.60.400, as the
Washington Supreme Court would interpret it, the racial tie-
breaker constitutes preferential treatment of some students
over others on the basis of race. Nothing in the Washington
Constitution or federal law requires a different reading;
indeed, Supreme Court jurisprudence on racial preferences in
educational admissions is entirely consistent with this conclu-
sion.

Accordingly, the decision of the district court must be
REVERSED.

GRABER, Circuit Judge, specially concurring:

I concur specially because the racial ticbreaker that Scattle
School District No. 1 uses to assign some public high school
students to desirable schools plainly “grant{s] prefcrential
treatment” to those students on the basis of their race, in vio-
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for high school admissions as illegal under statc and federal
law. Specifically, the Parents alleged that by using race to
decide who may attend the oversubscribed high schools, the
School District discriminates and grants a preference on the
basis of race—thereby violating the Washington Civil Rights
Act, Wash. Rev. Code § 49.60.400 (passed in 1998 as Voter
Initiative 200, or I-200).° The Parents further alleged that the
racial tiebreaker violates both the Equal Protection Clause of
the Fourteenth Amendment to the U.S. Constitution and the
Civil Rights Act of 1964, 42 U.S.C. § 2000d.°

The Parents and the School District both moved for sum-
mary judgment on all claims; neither contended that genuine
issues of material fact precluded summary judgment. The
court granted the School District’s motion and denied the Par-
ents’ motion. In a published opinion dated April 6, 2001, the

®The voter initiative is a species of legislative power reserved 1o the
people of Washinglon under the Washinglon Constitution, When a voler
initintive reccives a majority of votes in a general clection, it shares the
status ol an act passed by the legislature. See Wash. Const, art. 11, § 1(a)
(““T'he legislative authority of the state of Washingion shall be vesied in the
legislature, consisting of a senate and house of representatives, which shall
be called the legislature of the state of Washington, but the people reserve
to themselves the power 1o propose bills, laws, and 1o enact or reject the
same at the polls, independent of the legistature ., . .").

Like legislatively enacted laws, voter initiatives are subordinate to the
Washington Constitution. See Gerberding v. Munro, 949 P.2d 1366, 1370
(Wash, 1998) (“[Tihe pcople in their legislative capacity remain subject
to the mandates of the Constitution.”). Thus, like legislative enactments,
voter initiatives cannot amend the Washington Constitution. See id. at
1377 n.11 (*[T}he initiative power may not be used to amend the Constilu-
tion.”).

®The School District actually revised its admissions plan during the pen-
dency of the lawsuit in an effort 1o reduce the hardships it imposed on stu-
dents. For example, under the former version ol the plin, the “acceplable
deviation” range used 10 determine whether a school is “integration posi-
tive” was 10%, rather than 15%, and the racial ticbreaker was applied (o
students applying for all grade levels rather than just to freshmen. Before
the district court the Parents contended that both the original and revised
plans violated both state and federal law,

PariNTs INvOLVED v. SEATELE Sciioon District, No. 1 5689

whose institutions are founded upon the doctrine of cquality.”
Id. at 294 (internal quotation marks omitted). Indeed, Justice
Powell seemed ecspecially disturbed by the idea that the
admissions program conceived of the world under a “two-
class thcory—that is, based upon differences between white
and Negro.” Id. at 295 (intcrnal quotation marks omitted). He
found this approach problematic because “the white ‘majori-
ty’ " is itself “composed of various minority groups, most of
which can lay claim to a history of prior discrimination at the
hands of the State and private individuals.” Id.

With these principles in mind, Justice Powell declared that
if the purpose of the Medical School’s admissions program
was “to assurc within its student body some specified percent-
age of a particular group merely because of its race or ethnic
origin, such a preferential purpose must be rejected not as
insubstantial but as facially invalid.” Id. at 307. “Prelerring
members of any onc group for no reason other than race or
cthnic origin,” he concluded, “is discrimination for its own
sake.” Id.

[9] Like the admissions program at issue in Bakke, the
School District’s use of the racial ticbreaker cffectively
divides the universe of Secattle public high school students
into two categorics: white and non-white. At integration-
positive schools, it then forecloses students whose race repre-
sents a “majority” at the school from consideration from a
fixed number of scats.” Such a racial classification, under

Of course, the School District's use of the racial tiebreaker differs in
operation from the program at issuc in Bakke. Under the racial ticbreaker,
“minority” students arc admitted preferentially until some pre-determined
ratio is met—that is, “majority” students are cffectively barred until the
ratio is attained, after which time “majority” students and “minority” stu-
dents are admitted with equal preference based on distance. Under the
Bakke program, in contrast, the reserved scats are blocked out a priori.
This is, however, a distinction without a difference. Whether “majority”
students are foreclosed [rom slots at the end because there is no more
room, or al the beginning of the process, they arc in cither case excluded.
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color, cthnicity, or national origin in the operation of public
employment, public education, or public contracting.” Wash.
Rev. Code § 49.60.400(1). Scction 49.60.400 applies to the
School District. See id. 49.60.400(7) (“For the purposes of
this scction, ‘state’ includes, but is not necessarily limited to,
... school districtfs] . . . within the state.”).

{2] Because the courts of Washington have not yet con-
strued this provision, we must, in our constitutionally
ordained role as oracles of Washington law, construe the pro-
vision as wc believe that the Supreme Court of Washington
would.” See NLRB v. Calkins, 187 F.3d 1080, 1089 (9th Cir.
1999) (cxplaining that where state’s highest court has not
addressed an issue of stale law, a federal court’s task is to
“*predict how the highest state court would decide the issue”).
Thus, we must conduct our analysis guided by the same prin-
ciples that the Washington Supremec Court would apply to
interpret this voter initiative.

[3] In determining the proper construction of a ballot initia-
tive like 1-200, the Washington Supreme Court applics gen-
cral rules of statutory construction. See Hi-Starr, Inc. v.
Washington State Liquor Control Bd., 722 P.2d 808, 812
(Wash. 1986) (“The rules of statutory construction apply to
initiatives as well as 1o legislative enactments.”). Thus,
“where the language of the cnactment is plain, unambiguous,
and well understood according to its natural and ordinary
sense and meaning, the cnactment is not subject to judicial
interpretation.” W. Petroleum Imps., Inc. v. Friedt, 899 P.2d
792, 795 (Wash. 1995).

"Neither party has suggested that we certily a question 1o the Washing-
ton Supreme Courl. Indeed, in response 1o questions from the bench dur-
ing oral argument, both parties urged us not to do so. Because we believe
that the answer under Washinglon law is clear, we have not exercised our
discretion 1o certify a question, See generally Broad v. Mannesmann Anla-
genbau AG, 196 F.3d 1075 (9th Cir. 1999); Wash. Rev. Code § 2.60.020.

PArENTS INVOLVED v. SeATTLE Schoot District, No. 1 5687

the conclusion that the plain meaning rcading of section
49.60.400 is the correct reading.'

"®The concurrence chides us that federal law, and Bakke specifically, is
irrclcvant to our analysis because “the Washington Supreme Court’s reli-
ance on [ederal cases 10 construe state statutes is limited to situations in
which the statutory text of the two parallel provisions is identical or sub-
stantially similar.” Concurrence at 5695. Respecifully, we agree with the
theory, but not with the application; we think the concurrence construcs
Washingion precedent too narrowly.

In our view, section 49.60.400(1) is, in lact, “substantially similar” to
the statute analyzed in Bakke. We must remember that although Bakke
dealt with the Equal Protection Clause, it did so only afier concluding that
the Clause and 42 U.S.C. § 2000d were coterminous. Bakke, 438 U.S. at
287. And that statute is remarkably similar to section 49.60.400(1). Com-
pare 42 U.S.C. § 2000d (“No person in the United States shall, on the
ground of race, color, or national origin, . . . be suhjected to discrimination
under any program or activily receiving Federal financial assistance.”),
and Bakke, 438 U.S. at 307 (“Preferring members of any onc group for
no reason other than racc or cthnic origin is discrimination for its own
sake.”) (cmphasis added), with Wash. Rev. Code § 49.60.400(1) (“The
state shall not discriminate against, or grant preferential treatment to, any
individual or group on the basis of race, . . . color, . .. or national origin
in the operation of [various state activities|.”).

As the phrase “substantially similar” tends to indicate, the Washington
courts have found federal cases helpful in interpreting state law where the
federal and stale provisions are not exactly the same. See, e.g., Farnam,
807 P.2d at 838-3Y (using lederal cases to inform the analysis of a provi-
sion (hat exempted employecs of “religious organizations” from state dis-
crimination law, cven though the wording of the state and flederal
provisions dilfered significantly, and even though the state exemption did
not—as the federal exemption did—apply only to employees’ actions
“connected with the carrying on by such corporation, association, cduca-
tional institution, or society of its activitics™). Further, the state and lederal
statutes in this case are directed (o the same end: preventing the govern-
ment (or those receiving funds from the government) from making distinc-
tions bascd on race. See, e.g., Roberis v. Atl. Richfield Co., 568 P.2d 764,
767-68 (Wash, 1977) (concluding that cases interpreting a series of difler-
ent lederal statutes could inform the analysis of a single Washington stat-
ute not beeause the language of the statutes was the same, butl because
“[flederal statutes, . . . like our own[,] seek 1o climinate such discrimina-
tion™). ‘Thus, we believe Justice Powell’s discussion in Bakke ol discrimi-
nation and preferences under 42 U.S.C. § 2000d to be highly relevant 1o
the meaning  of  “preference” for purposes of Wash, Rev. Code
§ 49.60.400(1)—cspecially given this Court’s recent pledge of continued
allegiance to that opinion. See Smith, 233 F.3d mt 1201.
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racial tiebreaker. The provision unambiguously states that the
School District “shall not discriminate against, or grant pref-
erential treatment to, any individual or group on the basis of
race . . . in the operation of . . . public education . .. .” Wash.
Rev. Code § 49.60.400(1) (emphasis added). We believe that
an average lay voter would understand “preferential” treat-
ment as “[o]l, relating to, or giving advantage or preference,”
The American Heritage Dictionary of the English Language,
Online Edition (4th c¢d. 2000) <htp://www.bartleby.com/
61/0/P0520000.htmI> (visited Mar. 6, 2002), and “prefer-
cnce,” in turn, as “[tlhe selecting ol someone or something
over another or others,” id. <http://www.bartlcby.com/
61/0/P0520000.html> (visited Mar. 6, 2002). When applied to
a zero-sum situation such as that involved in the present case,
where only a certain number of individuals can be admitled
to a given high school, the racial tiebreaker grants an advan-
tage or preference on the basis of race: members of one group
are sclected [or admission, while members of another are not,
solely on the basis of race.

[6] Under this plain meaning reading of the language, it is
clear that section 49.60.400 prohibits the School District’s use
of the racial ticbreaker. The tiebrecaker operates such that at
onc stage in the process of determining which students may
attend oversubscribed high schools, the race of the students is
determinative. If an oversubscribed school is “racially imbal-
anced” (i.e., there are “too many” white or non-white students
there as the School District has defined that term, meaning
within some acceptable range of deviation from a 60% non-
whitc to 40% white ratio), students whose race will bring the
school into balance are admitted, while other students are not.
At Ballard, for instance, non-whiles are admitted preferen-
tially because they are not white; and at Franklin, whiles arc
admitted preferentially because they are white, There is no
question, then, that the ticbreaker selects some students over
others based on their race. See also Wessmann v. Gittens, 160
F.3d 790, 794 (1st Cir. 1998) (concluding that admissions pol-
icy “grant|ed] [a] preference| |7 based on race where, “[a]t a

Parents InvoLvep v, SeatTLE Schiool District, No. | 5685

209 would not bar a voluntary school desegregation cffort like
the mandatory busing program discussed in Seattle because,
under our precedent, such desegregation was a “deck shuffle”
rather than a “stacked deck” program. See id. at 707 n.16 (cit-
ing Associated Gen. Contractors of Cal. v. S.F. Unif. Sch.
Dist., 616 F.2d 1381, 1387 (9th Cir. 1980)).

In this case, the district court focused on this second point
of Coalition. Reading Coalition at the highest level of gener-
ality, it reasoned that the Coalition opinion upheld the consti-
tutionality of Prop. 209 only because it did not bar voluntary
school desegregation. See Parents Involved, 137 F. Supp. 2d
at 1231 (describing the opinion’s distinction between “stacked
deck” and “deck shuffle” programs as “critical to the case’s
holding™). Accordingly, the district court read Coalition as
supporting the broad proposition that “[section 49.60.400]
does not apply to programs designed 1o overcome racially
imbalanced schools.” Parents Involved, 137 F. Supp. 2d at
1230.

We do not think that the language of Coalition fairly sup-
ports this reading. In Coalition, we concluded only that Prop.
209 did not invalidate voluntary desegregation programs of
the type at issuc in Seattle; we did not say that Prop. 209
would never invalidate a voluntary school desegregation pro-
gram, no matter what it looked like. Accordingly, we were
careful to point out that the busing program at issue in Seattle
was “not inherently invidious, d[id] not work wholly to the
benelit of certain members of one group and correspondingly
to the harm of certain members of another group, and d[id]
not deprive citizens of rights.” Coalition, 122 F.3d at 707
n.16.

The School District’s racial ticbreaker, on the other hand,
while perhaps similar in its objective, works in a way that dif-
fers crucially from the voluntary desegregation plan at issue
in Seautle. As the U.S. Supreme Court explained, the plan at
issuc in Seattle
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was concerned that if section 49.60.400 barred the School
District from using the racial tiebreaker, it might run afoul of
the Washington Constitution. Consequently, the court adopted
a “‘saving construction” of the statute that upheld the School
District’s assignment plan, See id. at 1227." The court then

School District’s use of the racial ticbreaker. Despite the foregoing pas-
sage, the district court nonetheless was persuaded by this argument in con-
cluding that the racial ticbreaker is not a preference:

[A] constitutionally-infirm contract procurement or universily
admissions policy grants preference only 10 nonwhites. The pro-
gram al issuc here falls indiscriminately on whites and nonwhites
alike, ensuring a racially integrated system for the benefil of the
school district as a wholc, Even while the program allows minor-
ity students access to Ballard and Hale, Seattle’s popular predom-
inantly white schools, it also allows white students access 1o
Franklin, the city’s popular predominantly minority school. It is
in this sense, oo, that the program is not a “preference.”

Parents Involved, 137 I, Supp. 2d at 1231,

Regrettably, this logic loses sight of the forest for the trees. As the ULS.
Supreme Court has explained in a related context, *|d}istinctions between
citizens solely because of their ancestry are by their very nature odious to
a free people whose institutions are founded upon the doctrine of cquali-
ty.” Hirabayashi v. United States, 320 U.S. 81, 100 (1943). Racial distinc-
tions “threaten to stigmatize individuals by reason of their membership in
a racial group and to incite racial hostility.” Shaw v. Reno, 509 U.S. 630,
643 (1993),

If a program that grants a prelerence (o members of one race is prob-
lematic, the School District’s use of the racial tichreaker, which grants
preferences to both whites (because they are white) and non-whites
(because they are not white) at different times, is doubly so; the two
wrongs do not, as the district court reasoned, make a right. Cf. Regents of
the Univ. of Cul. v. Bakke, 438 U.S, 265, 289-90 (1978) (plurality opinion)
(*The guaraniee of equal protection cannol mean one thing when applied
10 one individual and something clse when applied to a person of another
color.”). :

YRegrettably, the district court did not recognize that it could (and
indced, under the statute, it should) have avoided the difTiculties of con-
struing the statute 1w meet what it thought the Washington and U.S. Con-
stitutions required. Indeed, under the terms of the statuwie itself, the court
ought to have construed the starute first. Only then should it have deter-

Parents INvoLveD v. SEaTTLE Schoorn District, No. 1 5683

districts may not exercisc this permissively granted authority
in any way “‘unauthorized by law.”

[8] In this case, unlike in any of the cases discussed, there
is, in fact, a recently passed law—Washington Revised Code
section 49.60.400—which prevents the School District from
implementing its racial ticbreaker to achieve its goal of
racially diverse schools. Because the constitutional provisions
only permit the School District to achieve racial diversity
using race-based measures, and do nol require it to do so,
then, this law does not violate the Washington Constitution.
Cf. Coalition for Econ. Equity v. Wilson, 122 F.3d 692, 708
(9th Cir. 1997) (“That the [U.S.] Constitution permits the rare
race-based or gender-based preference hardly implies that the
state cannol ban them altogether.”). Rather, under Washington
precedents, section 49.60.400 permissibly circumscribes the
School District’s authority to effectuate its constitutionally
imposed mission to educale Washington’s students.”

The other Washinglon case cited by the district court, Dawson v.
Troxel, 561 P.2d 694 (Wash. CL. App. 1977), is not to the contrary. The
district court cited this decision—twice—Tfor the proposition that ** ‘in
some circumstances a racial criterion [m]ay be used—and indeed in some
circumstances [m]ust be used—hy public educational institutions in bring-
ing about racial balance.” ” Id. at 696 (quoting Defunis v. Odegaard, 507
P.2d 1169, 1179 (Wash. 1973)).

The meaning of this quotation is opaque. First, the quote is taken out
of context; the very next sentence of DeFunis explains the quote: “School
systems which were formerly segreguted de jure now have an affirmative
duty to remedy racial imbalance.” DeFunis, 507 P.2d at 1179 (footnole
omitted). Nothing in Dawson (or DeFunis) indicates that schools have a
duty to remedy racial imbalance in the absence of prior de jure scgrega-
tion.

Moreover, Dawson was not discussing whether the Washington Consti-
ttion requires racially balanced educational institwtions. Instead, the quote
comes from a part of the opinion in which the Court rejected the plaintiffs’
challenge 10 a race-based transfer system under the Fqual Protection
Clause of the United States Constitution. Properly understood, then, the
quote just explains that under the federal Equal Protection Clause, some-



‘UO103SqNS SIY) JUNODIE ClUl INe) Jou
pip sishjeue s 1unod 1usip oy, (onuaad uonmnsue) anns uoiduigse
AU} PUR ‘uonmysua) SIIRIS PIANUMY OY) ‘ME| [RIIPI] IRY] IUAXD winw
-ixew 1)) 0} pojuowdjdl 94 |[BYS UONDIS ) ‘uonmnsuo) dws uodul
-(SEAL DU IO UO[NISUOD) SOIVIS PARIUL) A1 Mk [P} I 1DIJUeD Ul
aq 0} punoy ase wondds syl Jo sued 10 ued Lue J1,) (6)00Y'09'6F § 90D
‘ADY “UYSeA 229 smep asot) AQ papuad udxa o) o Kjuo 11 padiofus
‘0s J1 ‘pue smp| Jaydiy 2soyl Yim PIDIJUOd dIneIS Ayl JOYIdYM pauiw

1 nd 01 “10) ANSIOAIP [RIDEI DADIYOR 0] SUOLEDIJISSE[O paseq
001 98N 01 AjoyIne oY) SIDMISIP [00YIS $IA13 uonmnsuo)
umBuiyse Ay 9y ey yoray uno) swaidng uoiduiysep ayy Jo
SUOISIOOP [BIOADS JRY) POAIaSqO A[109110D 11N0D 1JLASIP dY ],

‘T § X1 "ME ISU0D "ysem
LJUsjooas angnd Jo wiosAs uwojiun pue [raoudd B I0J OpiA
-oad [jeys axmpesido) oyh],, wy) sos uoNdds Juipaddons dy |,
‘I 8§ X[ ME ISUOD) “YSBAA L. 7XOS 1O “OISED 10]0D ‘0011 JO 1UN0JO
uo 20ud1ojoid 1o UONIUNSIP TNOYIIM ‘SIOPIOG  S1L UM
Guipisar uaappiyo e jo uoneonpa oy doj uoisiaoid ajdwe
ayew o1 o1es oY1 Jo Ainp wunowered oy st 1], wy suiejdxo
‘UONBONPS YNm S[EOP IBY) UonMNsuo) uoiBuiysepy oyl Jo
aorue oy 01 ajquueaxd ay 811y oy, “uoIMUsUo) uoIFuIyse
ay) Jo suonoos om) Futunwexo Aq urdaq 1NOd OLISIP Y,

‘sisKjeur ul
-ueow utepd SwoFoso) o wWwoI) $1NSII 1BYY  JUDUNEIN [RLIUDIO
-joid,, JO UONANIISUOD JYI—SIUIULIDPUN URY) Jayel—siioddns
Ajemoe me) |e1apoy ‘yoeosdde §,11n023 121s1p oY) 07 Kienuod
‘IDAODIO]N “1aYR2IQDN [eI1oRS $)1 FUIST WO 10LISI [00YDS
o) saeq uoisiaoad oy Ju (1)00P 09'6H UONOdsS AjijInu pinom
me[ [e1opa) 1o me) uoiuiysepy ur 3unpopN CAressaoouun
SEM OSIDIOXD UEB ONS 'I0ADMOL “MO[dQ POIRNSUOLIIP Sy

"§0sE0 [RI9p0) 01 JuIyoo]
Aq pasnpoxd poyiow siyy g Juipeoad oy ssarng 0) padwons

6L9C | "ON "lonLsi(| 001G WILLVHS A (HATOAN] SINFAV{]

[O0YDS ‘IDA0DIO "£401ppuvi 10U o1 K3y) iaaissiuead 10adsol
siyl ur oae suoisiaosd  [RUONNMINSUOD DY, ‘S[OOYDS 11oY)
ut Aiis1aalp Jeiorl oadiyoe 0y poudisop swesdoud jdope 0y A1t
-JOIne oyl Yum $19LISIp [00Lds sopiaoad oo uonmnsuo))
uoiduiysepy oY) *Ino juiod SUOISIOOP O} S "S|O0YDS ISIOAIP
Ajjeioes -opiaosd 01 10SI |00YDS O S2.anbad uONMINSUOD)
uoIBuIySe AN o) U1 Sunyiou ipomef) St UIUOSLII § HNOD 1LISIP
oy} I0AdMOY ‘JRO[D SOYTW SISA[EUR 0A0QU DY) SV "UOLINISU0D)
uoISUIYSEAL DUl SIIR|OIA DIMEIS JRY) UDY] ‘IONBdIqII] |RIDEL
oy Suisn woly PUISI [00YIS dY) SIBq 0009 6P UO01I00S
J1 1Byl pouoseal unod 1ostp ay) ‘A[3uiploddy g7zl 1® pT
ddng “ L€ ‘Paajoauf S1uaang . me| u0)UIYSE AL JOpUN [BUOTN
-nsuosuUn 9q pinom Ajoyine sty) 03 Judswpuswe ue Junaoyje
aaneniur ufe] © - ¢ ‘sjooyds pawadour Kjjeows ¢ - c opiaoad
01, Kioyine sjueag uonninsuo) uomJuiyse g oY) asnesdq L)
(readde uo sondie 1S [00YDS Yl pur) pPapndUu0d UNOI
10LIS1P 9yl ‘suois1oop asoyl JuizAeue pue Juniod 10V (L]

'£9-999 w I

‘wosks Jur
-1S1X9 24 Jo uonedijipow e yons gundope Aq pauiioj
-1od oq A[9AND9JJo 1SOW PINOD UOHEONPD punoOs ©
10j Anunuoddo [enbo ue uarppiyo [je 10j Juipraod jo
Anp 119y} 1BY) PIPNOUOD SI0IDAIIP [OOYDS JUBPUIJIP
O} ‘BLUWIDMIP SIY) YIIM POOB,] * * * ° WOINAS [00YOS
pateidojul ue woljy 1nsas 0) padadxo oq ued YoIym
asoyi jsutede 1doouoo jooyds poouloqulou o
0} SuLIOYpE WOoIJ POALIOP 0Q UED YOIyM S31JoUdq 3s0Y)
Buygom Jo wapqold oy yim paorj oram Aay d10)
sjuowdpnf onfea oxew A[LIESSI00U ISNW SIOIDAIIP
DISIP [00YdS ‘uonEINPo FUNOJJJL SOIMEIS pue uot)
-NINSUOD J19Y) Ul PaIpOquId dARY avs siyy jo 9jdoad
oy yoiym sosodind osoy + * * oasyor 03 Juiyoos uf

a1 juowojdiul 0] UOHAIISIP PrY SI0DAUIP DY) P
o Mu] Aq pozuoyineun,, sem ued oY) 1BY1 MOYS Jou pnod sjjn

[ "ON “LDRALSIC] T00NHDG HLLVAG "A GHATOAN] SINTUV] 789G



5680 ParkNts INvOLVED v. SEATTLE Scnootr. District, No. |

differently, to remedy de facto segregation).'”? In State ex rel.
Citizens Against Mandatory Bussing v. Brooks, 492 P.2d 536
(Wash. 1972), for example, the Washington Supreme Court
affirmed a trial court’s decision thwarting a recall of several
board members based on their planned implementation of a
busing plan 1o remedy de fucto segregation. The Court relied
upon Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971) for the proposition that

- {s]chool authorities are traditionatly charged with
broad power to formulate and implement educational
policy and might well conclude . . . that in order to
prepare students to live in a pluralistic society each
school should have a prescribed ratio of Negro to
whilte students reflecting the proportion for the dis-
trict as a whole. To do this as an educational policy
is within the broad discrctionary powers of school
authorities.

Brooks, 492 P.2d at 541 (quoting Swann, 402 U.S. at 16).
Given this language in Swann, the court concluded that “il the
Constitution supports court directed mandatory busing to
desegregate schools in a system which is dual “de jure,” then
such bussing [sic] is within the appropriate exercise of the dis-
cretion of school authorities in a system which is dual ‘de
fucto.” ’ Brooks, 492 P.2d at 541. It therefore lound the pro-
posed busing plan within the discretion of the board members

21 appears that any difference between “remedying de facto scgrega-
tion” and “achicving racial diversity” is, at least for purposes of our analy-
sis, one ol semantics, Racially concentrated housing patterns would no
doubt lcad to racially concentraled schools if” school assignment were
based only on the proximily of a student’s residence to a given high
school; that is to say, in the absence ol a “remedy” for de facto segrega-
tion, schools would become “racially imbalanced.” See also Brewer v.
West Irondequoit Cent. Sch. Dist,, 212 F3d 738, 756 (2d Cir. 2000)
(Mincr, )., dissenting) (concluding that “whether the interest is in develop-
ing a more lasting integration in the lace of de fucte segregation, in pro-
molting racial diversily, or in reducing racial isolation, . . . all are similar"),

PARENTS INVOLVED V. SEATTLE Sciool District, No. 1 5681

and, consequently, declined to allow the plaintiffs 1o com-
mence a recall of those officials for malfeasance or the like.
Id. al 541-42. Brooks thus stands for the proposition that the
use of race-based classifications to achicve racial diversity is,
under Washinglon's constitution, “within the appropriatc
cxercise of the discretion of school authorities in a system
which is dual ‘de facto.” " Id. at 541. That is, it is permissible
under the Washington Constitution. See also Citizens Against
Mandatory Bussing v. Palmason, 495 P.2d 657, 659 (Wash.
1972) (explaining that Brooks held that implementation of the
plan “for the desegregation of schools within the district” was
“within the lawful exercisc of the discretion lodged in that
board by statute™).

Similarly in Palmason, a follow-up case to Brooks, the
Washington Supreme Court upheld the authority of a school
district (o implement a mandatory busing plan to remedy de
facto scgregation in Seattle’s public schools. The plaintiffs
did not scriously dispute that the board had the authority to
implement the plan; the trial court did not question this
authority, cither. /d. at 660. And while the plaintiffs asserted
various “fundamental rights™ that they thought abrogated the
authority of the board to implement the plan, the Supreme
Court was not persuaded. Absent some abrogation of its
authority the board was {ree, the court explained, to imple-
menl its busing policy: “[I]t was the duty of the school board
to act in the best interests of the majority of students; and the
fact that some students might suffer adversc effects was not
a consideration which, in law, they were required to find con-
trolling.” Id. at 665.

The Court made clear, however, that the school district was
not required 10 end de facto segregation. Rather, achicving
racial diversity was “a sound policy of the school system.” Id.
at 666; see also id. (| T)he adoption of the method of descgre-
gation under attack here was a proper excrcise of the board’s
discretionary powers.”) (ecmphasis added). Because the plain-



