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E-FILED

IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

July 31 2014 3:00 PM

KEVIN STOCK
COUNTY CLERK

Hon. Wickild<220487%

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

MMH, LLC, a Washington Limited liability

company, No. 14-2-10487-7
Plaintiff,
Vs.
DECLARATION OF JENNIFER COMBS IN
CITY OF FIFE, a Washington municipal SUPPORT OF SUMMARY JUDGMENT
corporation,
Defendant.

0
~

The undersigned makes the following Declaration under penalty of perjury as permitted by RCW

9A.72.085:

I, Jennifer Combs, state and declare as follows:

1. Iam over the age of eighteen (18) and not a party to the above referenced action. The matters
hereinafter set forth are within my own direct knowledge and I am competent to provide
evidence and testimony in these proceedings.

2. Iam one of the attorneys for the City of Fife in the above captioned action.

3. Attached hereto as Exhibit A is a true and accurate copy of the letter dated April 14, 2011,
from the U.S. Department of Justice U.S. Attorney for the Western District of Washington
Jenny Durkan and U.S. Attorney for the Eastern District of Washington Michael Ormsby to

Governor Christine Greogoire.

VSILAw Group, PLLC

Tacoma, WA 98424
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4. Attached hereto as Exhibit B is a true and accurate copy of Governor Christine Gregoire’s
veto message regarding E2SSB 5073 dated April 29, 2011.

5. Attached hereto as Exhibit C is a true and accurate copy of the Memorandum from James M.
Cole, Deputy Attorney General for the U.S. Department of Justice, dated August 29, 2013.

6. Attached hereto as Exhibit D is a true and accurate copy of ESHB 2304.

7. Attached hereto as Exhibit E is a true and accurate copy of the Notice of Rule Making issued
by the Washington State Liquor Control Board on June 4, 2014.

8. Attached hereto as Exhibit F is a true and accurate copy of Division I Appellate Court March
31, 2014 published opinion in Cannabis Action Coalition v. City of Kent, 322 P.3d 1246
(2014)

9. Attached hereto as Exhibit G is a true and accurate copy of the Washington State Attorney
General opinion regarding local jurisdiction regulation of marijuana, dated January 16, 2014,

cited as AGO 2014 No. 2.

Dated at Tacoma, Washington, thls g( — day of July, 2014

VSILAW GROUP, PLLC

N

Jenm"fe Comps, WBSA No. 36264

.\\ \

VSILAw Group, PLLC

DECLARATION OF JENNIFER COMBS 3600 Port of Tacoma Road, Suite 311
Page 2 Tacoma, WA 98424

Phone: 253.922.5464 Fax: 253.922.5848




U.S. Department of Justice

United States Attorney

Eastern District of Washington

Suite 340 Thomas S. Foley U. S. Courthouse (509) 353-2767
P. O. Box 1494 . Fax (509) 353-2766
Spokane, Washington 99210-1494

Honorable Christine Gregoire
Washington State Governor

P.O. Box 40002

Olympia, Washington 98504-0002

April 14,2011

Re:  Medical Marijuana Legislative Proposals
Dear Honorable Governor Gregoire:

We write in response to your letter dated April 13, 2011, seeking guidance from the
Attorney General and our two offices concerning the practical effect of the legislation currently
being considered by the Washington State Legislature concerning medical marijuana. We
understand that the proposals being considered by the Legislature would cstablish a licensing
scheme for marijuana growers and dispensaries, and for processors of marijuana-infused foods
among other provisions. We have consulted with the Attorney General and the Deputy Attorney
General about the proposed legisiation. This letter is written to ensure there is no confusion
regarding the Department of Justice's view of such a licensing scheme. '

‘As the Department has stated on many occasions, Congress has determined that
marijuana is a controlled substance. Congress placed marijuana in Schedule I of the Controlled
Substances Act (CSA) and, as such, growing, distributing, and possessing marijuana in any
capacity, other than as part of a federally authorized research program, is a violation of fedéral
law regardless of state laws permitting such activities.

The prosecution of individuals and organizations involved in the trade of any illegal drugs
and the disruption of drug trafficking organizations is a core priority of the Department. This
core priority includes prosecution of business enterprises that unlawfully market and sell

‘marijuana. Accordingly, while the Department does not focus its limited resources on scriously
ill individuals who use marijuana as part of 2 medically recommended treatment rcgimen in
compliance with state law as stated in the October 2009 Ogden Memorandum, we maintain the
authority to enforce the CSA vigorously against individuals and organizations that participate in
unlawful manufacturing and distribution activity involving marijuana, even if such activities are
permitted under state law. The Department's investigative and prosecutorial resources will
continue to be directed toward these objectives.
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Consistent with federal law, the Department maintains the authority to pursue criminal or
civil actions for any CSA violations whenever the Department determines that such legal action
is warranted. This includes, but is not limited to, actions to enforce the criminal provisions of the
CSA such as: :

-21 U.S.C. § 841 (making it illegal to manufacturc, distribute, or
possess with intent to distribute any controlled substance including
marijuana);

-21 U.S.C. § 856 (making it unlawful to knowingly open, lease,
rent, maintain, or use property for the manufacturing, storing, or
distribution of controlled substances);

-21 U.S.C. § 860 (making it unlawful to distributc or manufacture
controlled substances within 1,000 feet of schools, collegcs,
playgrounds, and public housing facilities, and within 100 feet of
any youth centers, public swimming pools, and vidco arcade
facilities);

21 U.S.C. § 843 (making it unlawful to usc any communication
facility to commit felony violations of the CSA); and

-21 U.S.C. § 846 (making it illegal to conspirc to commit any of
the crimes set forth in the CSA).

In addition, Federal money laundering and related statutcs which prohibit a varicty of different
types of financial activity involving the movement of drug procceds may likewise be utilized.
The Government may also pursue civil injunctions, and the forfeiture of drug proceeds, property
traceable to such proceeds, and property used to facilitate drug violations.

The Washington legislative proposals will create a licensing scheme that permits
large-scale marijuana cultivation and distribution. This would authorize conduct contrary to
federal law and thus, would undermine the federal government's cfforts to regulate the
possession, manufacturing, and trafficking of controlled substances. Accordingly, the
Depariment could consider civil and criminal lcgal remedies regarding those who sct up
marijuana growing facilities and dispcnsarics as they will be doing so in violation of federal law.
Others who knowingly facilitate the actions of the licensees, including property owners,
landlords, and financiers should also know that their conduct violates federal law. In addition,
statc ecmployces who conducted activities mandated by the Washington lcgislative proposals
would not be immunc from liability undecr the CSA. Potential actions the Department could
consider include injunctive actions to prevent cultivation and distribution of marijuana and other
associaled violations of the CSA; civil fines; criminal prosccution; and the forfciture of any
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property used to facilitate a violation of the CSA. As the Attorney General has repeatedly stated,
the Department of Justice remains firmly committed to enforcing the CSA in all states.

We hope this letter assists the State of Washington and potential licensees in making
informed decisions regarding the cultivation, manufacture, and distribution of marijuana.

Very truly yours,

gy F Akl flhod >

Je " Durkan _ Michael C. Ormsby -
United States Attorney United States Attorey
‘Western District of Washington Eastern District of Washington




CHRISTINE O. GREGOIRE
Governor

STATE OF WASHINGTON

OFFICE OF THE GOVERNOR
P.O. Box 40002 - Olympia, Washington 98504- 0002 - (360) 902- 4111 - www.governor.wa.gov

April 29,2011

To the Honorable President and Members,
The Senate of the State of Washington

Ladies and Gentlemen:

I am returning herewith, without my approval as to Scctions 101, 201, 407, 410,411, 412, 601,
602, 603, 604, 605, 606, 607, 608, 609, 610, 611, 701, 702, 703, 704, 705, 801, 802, 803, 804,
805, 806, 807, 901, 902, 1104, 1201, 1202, 1203 and 1206, Engrossed Second Substitute Senate
Bill 5073 entitled:

“AN ACT Relating to medical use of cannabis.”

In 1998, Washington voters made the compassionate choice to remove the fear of state criminal
prosecution for patients who use medical marijuana for debilitating or terminal conditions. The
voters also provided patients’ physicians and caregivers with defenses to state law prosecutions.

I fully support the purpose of Initiative 692, and in 2007, I signed legis]aﬁdn that expanded the
ability of a patient to receive assistance from a designated provider in the medical use of
marijuana, and added conditions and diseases for which medical marijuana could be used.

Today, I have signed sections of Engrossed Second Substitute Senate Bill 5073 that retain the
provisions of Initiative 692 and provide additional state law protections. Qualifying patients or
their designated providers may grow cannabis for the patient’s use or participate in 2 collective
garden without fear of state law criminal prosecutions. Qualifying patients or their designated
providers are also protected from certain state civil law consequences.

Our state legislature may remove state criminal and civil penalties for activities that assist
persons suffering from debilitating or terminal conditions. While such activities may violate the
federal Controlled Substances Act, states are not required to enforce federal law or prosecute
people for engaging in activities prohibited by federal law. However, absent congressional
action, state laws will not protect an individual from legal action by the federal government.

Qualifying patients and designated providers can evaluate the risk of federal prosecution and
make choices for themselves on whether to use or assist another in using medical marijuana.
The United States Department of Justice has made the wise decision not to use federal resources
to prosecute seriously ill patients who use medical marijuana. -

EXHIBIT
o B L[]
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However, the sections in Part VI, Part VII, and Part VIII of Engrossed Second Substitute Senate
Bill 5073 would direct employees of the state departments of Health and Agriculture to authorize
and license commercial businesses that produce, process or dispense cannabis. These sections
would open public employees to federal prosecution, and the United States Attorneys have made
it clear that state law would not provide these individuals safe harbor from federal prosecution.
No state employee should be required to violate federal criminal law in order to fulfill duties
under state law. For these reasons, I have vetoed Sections 601, 602, 603, 604, 605, 606, 607,
608, 609, 610, 611, 701, 702, 703, 704, 705, 801, 802, 803, 804, 805, 806 and 807 of Engrossed
Second Substitute Senate Bill 5073.

In addition, there are a number of sections of Engrossed Second Substitute Senate Bill 5073 that
are associated with or dependent upon these licensing sections. Section 201 sets forth definitions
of terms. Section 412 adds protections for licensed producers, processors and dispensers.
Section 901 requires the Department of Health to develop a secure registration system for
licensed producers, processors and dispensers. Section 1104 would require a review of the
necessity of the cannabis production and dispensing system if the federal government were to
authorize the use of cannabis for medical purposes. Section 1201 applies to dispensaries in
current operation in the interim before licensure, and Section 1202 exempts documents filed
under Section 1201 from disclosure. Section 1203 requires the department of health to report
certain information related to implementation of the vetoed sections. Because I have vetoed the
licensing provisions, I have also vetoed Sections 201, 412, 901, 1104, 1201, 1202 and 1203 of
Engrossed Second Substitute Senate Bill 5073.

Section 410 would require owners of housing to allow the use of medical cannabis on their
property, putting them in potential conflict with federal law. For this reason, I have vetoed
Section 410 of Engrossed Second Substitute Senate Bill 5073.

Section 407 would permit a nonresident to engage in the medical use of cannabis using
documentation or authorization issued under other state or territorial laws. This section would
not require these other state or territorial laws to meet the same standards for health care
professional authorization as requircd by Washington law. For this reason, I have vetoed Section
407 of Engrossed Second Substitute Senate Bill 5073.

Section 411 would provide that a court may permit the medical use of cannabis by an offender,
and exclude it as a ground for finding that the offender has violated the conditions or
requirements of the sentence, deferred prosecution, stipulated order of continuance, deferred
disposition or dispositional order. The correction agency or department responsible for the
person’s supervision is in the best position to evaluate an individual’s circumstances and medical
use of cannabis. For this reason, I have vetoed Scction 411 of Engrossed Second Substitute
Senate Bill 5073.

I am approving Section 1002, which authorizes studies and medical guidelines on the appropriate
administration and use of cannabis. Section 1206 would make Section 1002 effective January 1,
2013. 1 have vetoed Section 1206 to provide the discretion to begin efforts at an earlier date.
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Section 1102 sets forth local governments’ authority pertaining to the production, processing or
dispensing of cannabis or cannabis products within their jurisdictions. The provisions in Section
1102 that local governments’ zoning requirements cannot “preclude the possibility. of siting
licensed dispensers within the jurisdiction” are without meaning in light of the vetoes of sections
providing for such licensed dispensers. It is with this understanding that I approve Section 1102.

I have been open, and remain open, to legislation to exempt qualifying patients and their
designated providers from state criminal penalties when they join in nonprofit cooperative
organizations to share responsibility for producing, processing and dispensing cannabis for
medical use. Such exemption from state criminal penalties should be conditioned on compliance
with local government location and health and safety specifications.

I am also open to legislation that establishes a secure and confidential registration system to
provide arrest and seizure protections under state law to qualifying patients and those who assist
them. Unfortunately, the provisions of Section 901 that would provide a registry for qualifying
patients and designated providers beginning in January 2013 are intertwined with requirements
for registration of licensed commercial producers, processors and dispensers of cannabis.
Consequently, 1 have vetoed section 901 as noted above. Section 101 sets forth the purpose of
the registry, and Section 902 is contingent on the registry. Without a registry, these sections are
not meaningful. For this reason, I have vetoed Sections 101 and 902 of Engrossed Second
Substitute Senate Bill 5073. 1am not vetoing Sections 402 or 406, which establish affirmative
defenses for a qualifying patient or designated provider who is not registered with the registry
established in section 901. Because these sections govern those who have not registered, this
section is meaningful even though section 901 has been vetoed.

With the exception of Sections 101,201, 407, 410, 411, 412, 601, 602, 603, 604, 605, 606, 607,
608, 609, 610, 611, 701, 702, 703, 704, 705, 801, 802, 803, 804, 805, 806, 807, 901, 902, 1104,
1201, 1202, 1203 and 1206, Engrossed Second Substitute Senate Bill 5073 is approved.

Sincerely,
/s/

Christine O. Gregoire
Governor



U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Attorney General Washington, D.C. 20530

August 29, 2013

MEMORANDUM FOR ALL UNITED STATES ATTORNEYS

SUBIJECT: Guidance Regardigg Marijuana Enforcement

FROM: James M. Cole
Deputy AttorneyGeneral

In October 2009 and June 2011, the Department issued guidance to federal prosecutors
concerning marijuana enforcement under the Controlled Substances Act (CSA). This
memorandum updates that guidance in light of state ballot initiatives that legalize under state law
the possession of small amounts of marijuana and provide for the regulation of marijuana
production, processing, and sale. The guidance set forth herein applies to all federal enforcement
activity, including civil enforcement and criminal investigations and prosecutions, concerning
marijuana in all states.

As the Department noted in its previous guidance, Congress has determined that
marijuana is a dangerous drug and that the illegal distribution and sale of marijuana is a serious
crime that provides a significant source of revenue.to large-scale criminal enterprises, gangs, and
cartels. The Department of Justice is committed to enforcement of the CSA consistent with
those determinations. The Department is also committed to using its limited investigative and
prosecutorial resources to address the most significant threats in the most effective, consistent,
and rational way. In furtherance of those objectives, as several states enacted laws relating to the
use of marijuana for medical purposes, the Department in recent years has focused its efforts on
certain enforcement priorities that are particularly important to the federal government:

» Preventing the distribution of marijuana to minors;

» Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs,
and cartels;

» Preventing the diversion of marijuana from states where it is legal under state law in
some form to other states;

= Preventing state-authorized marijuana activity from being used as a cover or pretext for
the trafficking of other illegal drugs or other illegal activity;
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e Preventing violence and the use of firearms in the cultivation and distribution of
marijuana;

e Preventing drugged driving and.the exacerbation of other adverse public health
consequences associated with marijuana use;

o Preventing the growing of marijuana on public lands and the attendant public. safety and
environmental dangers posed by marijuana production on public lands; and

o Preventing ma:ijuéna possession or use on federal property.

These priorities will continue to guide the Department’s enforcement of the CSA against
marijuana-related conduct. Thus, this memorandum serves as guidance to Department attorneys
and law enforcement to focus their enforcement resources and efforts, including prosecution, on
persons or organizations whose conduct interferes with any one or more of these priorities,
regardless of state law.!

Outside of these enforcement priorities, the federal government has traditionally relied on
states and local law enforcement agencies to address marijuana activity through enforcement of
their own narcotics laws. For example, the Department of Justice has not historically devoted
resources to prosecuting individuals whose conduct is limited to possession of small amounts of
marijuana for personal use on private property. Instead, the Department has:left such lower-level
or localized activity to state and local authorities and has stepped in to enforce the CSA only
when the use, possession, cultivation, or distribution of marijuana has threatened to cause one of
the harms identified above.

The enactment of state laws that endeavor to authorize marijuana production,
distribution, and possession by establishing a regulatory scheme for these purposes affects this
traditional joint federal-state approach to narcotics enforcement. The Department’s guidance in
this memorandum rests on its expectation that states and local governments that have enacted
laws authorizing marijuana-related conduct will implement strong and effective regulatory and
enforcement systems that will address the threat those state laws could pose to public. safety,
public health, and other law enforcement interests. A system adequate to that task must not only
contain robust controls and procedures on paper; it must also be effective in practice:
Jurisdictions that have implemented systems that provide for regulation of marijuana activity

' These enforcement priorities are listed in general terms; each encompasses a variety of conduct
that may merit civil or criminal enforcement of the CSA. By way of example only, the
Department’s interest in preventing the distribution of marijuana to minors would call for
enforcement not just when an individual or entity sells or transfers marijuana to a minor, but also
when marijuana trafficking takes place near an area associated with'minors; when marijuana or
marijuana-infused products are marketed in a manner to appeal to minors; or when marijuana is
being diverted, directly or indirectly, and purposefully or otherwise, to minors.
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must provide the necessary resources and demonstrate the willingness to enforce their laws and
regulations in a manner that ensures they do not undermine federal enforcement priorities.

In jurisdictions that have enacted laws legalizing marijuana in some form and that have
also implemented strong and effective regulatory and enforcement systems to control the:
cultivation, distribution, sale, and possession of marijuana, conduct in compliance with those
laws and regulations is less likely to threaten the federal priorities set forth above. Indeed, a
robust system may affirmatively address those priorities by, for example, implementing effective
measures to prevent diversion of marijuana outside of the regulated system and.to other states,
prohibiting access to marijuana by minors, and replacing an illicit marijuana trade that funds
criminal enterprises with a tightly regulated market in which revenues are tracked and accounted
for. Inthose circumstances, consistent with the traditional allocation of federal-state efforts in
this area, enforcement of state law by state and local law enforcement and regulatory bodies
should remain the primary means of addressing marijuana-related activity. If state enforcement
efforts are not sufficiently robust to. protect against the harms set forth above, the federal
government may seek to challenge the regulatory structure itself in addition to continuing to
bring individual enforcement actions, including criminal prosecutions, focused.on those harms.

The Department’s previous memoranda specifically addressed the exercise of
prosecutorial discretion in states with laws authorizing marijuana cultivation and distribution for
medical use. In those contexts, the Department advised that it likely was not an efficient use of
federal resources to focus enforcement efforts on seriously- ill individuals, or on their individual
caregivers. In doing so, the previous guidance drew a distinction between the seriously ill and
their caregivers, on the one hand, and large-scale, for-profit commercial enterprises, on the other,
and advised that the latter continued to be appropriate targets for federal enforcement and
prosecution. In drawing this distinction, the Department relied on the common-sense judgment
that the size of a. marijuana operation was a reasonable proxy for assessing whether marijuana
trafficking implicates the federal enforcement priorities set forth above.

As explained above, however; both the existence of a strong and effective state regulatory
system, and an operation’s compliance with such a system, may allay the threat that an
operation’s size poses to federal enforcement interests. Accordingly, in exercising prosecutorial
discretion, prosecutors should not consider the size or commercial nature of a marijuana.
operation alone as a proxy for assessing whether marijuana trafficking implicates the.
Department’s enforcement priorities listed above. Rather, prosecutors should continue to review
marijuana cases on a case-by-case basis and weigh all available information and evidence,
including, but not limited to, whether the operation.is demonstrably in compliance. with a strong
and effective state regulatory system. A marijuana operation’s large scale or for-profit nature
may be a relevant consideration for assessing the extent.to which it undermines a particular
federal enforcement priority. The primary question in all cases — and.in all jurisdictions - should
be whether the conduct at issue implicates one or more of the enforcement priorities listed above.
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As with the Department’s previous statements on this subject, this memorandum is
intended solely as a guide to the exercise of investigative and prosecutorial discretion. This
memorandum does not alter in any way the Department’s authority to enforce federal law,
including federal laws relating to marijuana, regardless of state law. Neither the guidance herein
nor any state or local law provides a legal defense to a violation of federal law, including any
civil or criminal violation of the: CSA. Even in jurisdictions with strong and effective regulatory
systems;, evidence that particular conduct threatens federal priorities will subject that person or
entity to federal enforcement action, based.on the circumstances. This memorandum is not
intended to, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matter civil or criminal. It applies prospectively to the
exercise of prosecutorial discretion in future cases and does not provide defendants or subjects of
enforcement, action. with a. basis for reconsideration of any pending civil action or criminal
prosecution. Finally, nothing herein precludes investigation.or prosecution, even in the absence
of any one of the factors listed above, in particular circumstances where investigation and
prosecution otherwise serves an important federal interest.

o Mythili Raman
Acting Assistant Attorney General, Criminal Division:

Loretta E. Lynch

United States Attorney

Eastern District of New York'

Chair, Attorney General’s Advisory Committee

Michele M. Leonhart
Administrator
Drug Enforcement Administration

H. Marshall Jarrett
Director
Execuiive Office for United States Attorneys

Ronald T. Hosko

Assistant Director

Criminal Investigative Division
Federal Bureau of Investigation.
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ENGROSSED SUBSTITUTE HOUSE BILL 2304

Chapter 192, Laws of 2014

63rd Legislature
2014 Regular Session

MARIJUANA--PROCESSING--RETAIL LICENSES

EFFECTIVE DATE: -06/12/14
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ENGROSSED SUBSTITUTE HOUSE BILL 2304

Passed Legislature - 2014 Regular Session
State of Washington '63rd Legislature 2014 Regular Session

By House Government Accountability & Oversight (originally sponsored
by Representative Moscoso; by request of Liquor Control Board)

READ FIRST TIME 02/05/14.

AN ACT Relating to marijuana processing and retail licenses;
amending RCW 69.50.325, 69.50.354, 69.50.357, 69.50.360, 42.56.270, and

69.50.535; and reenacting and amending RCW 69.50.101.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 69.50.101 and 2013 c 276 s 2 and 2013 c 116 s 1 are
each reenacted and amended to read as follows:

Unless the context clearly requires otherwise, definitions of terms
shall be as indicated where used in this chapter: -

(a) "Administer" means to apply a controlled substance, whether by
injection, inhalation, ingestion, or any other means, directly to the
body of a patient or research subject by:

(1) a practitioner authorized to prescribe (or, by the
practitioner's authorized agent); or

(2) the patient or research subject at the direction and in the
presence of the practitioner.

(b) "Agent" means an authorized person who-acts on behalf of or at
the direction of a manufacturer, distributor, or dispenser. It does
not include a common or contract carrier, public warehouseperson, or

employee of the carrier or warehouseperson.

I

p. 1 ESHB 2304.SL
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(c) ((& 1)) "Commission" means the ((state—beard—of)) pharmacy

guality assurance commission.

(d) "Controlled substance"” means a drug, substance, or immediate
precursor included in Schedules I through V as set forth in federal or
state laws, or federal or ((beard)) commission rules.

(e) (1) "Controlled substance analog" means a substance the chemical
structure of which is substantially similar to the chemical structure
of a controlled substance in Schedule I or II and:

(i) that has a stimulant, depressant, or hallucinogenic effect on
the central nervous system substantially similar to the stimulant,
depressant, or hallucinogenic effect on the central nervous system of
a controlled substance included in Schedule I or II; or

(ii) with respect to a particular individual, that the individual
represents or intends to have a stimulant, depressant, or
hallucinogenic effect on the central nervous system substantially
similar to the stimulant, depressant, or hallucinogenic effect on the
central nervous system of a controlled substance included in Schedule
I or II.

(2) The term does not include:

(i) a controlled substance;

(ii) a substance for which there 1is an approved new drug
application;

‘(iii) a substance with respect to which an exemption is in effect
for investigational use by a particular person under Section 505 of the
federal Food, Drug and Cosmetic Act, 21 U.S.C. Sec. 355, to the extent
conduct with respect to the substance is pursuant to the exemption; or

(iv) any substance to the extent not intended for human consumption
before an exemption takes effect with respect to the substance.

(f) "Deliver" or "delivery," means the actual or constructive
transfer from one person to another of a substance, whether or not
there is an agency relationship.

(g) "Department" means the department of health.

(h) "Dispense" means the interpretation of a prescription or order
for a controlled substance and, pursuant to that prescription or order,
the proper seleétion, measuring, compounding, labeling, or packaging
necessary to prepare that prescription or order for delivery.

(i) "Dispenser" means a practitioner who dispenses.

ESHB 2304.SL p. 2



fo < JENNRS IYo R @ BN S UU T A B e

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(j) "Distribute" means to deliver other than by administering or
dispensing a controlled substance.

(k) "Distributor" means a person who distributes.

(1) "Drug" means (1) a controlled substance recognized as a drug-in
the official United States pharmacopoeia/national formulary or the
official homeopathic pharmacopoeia of the United States, or any
supplement to them; (2) controlled substances intended for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in
individuals or animals; (3) controlled substances (other than food)
intended to affect the structure or any function of the body of
individuals or animals; and (4) controlled substances intended for use
as a component of any article specified in (1), (2), or (3) of this
subsection! The term does not include devices or their components,
parts, or accessories.

(m) "Drug enforcement administration" means the drug enforcement
administration in the United States Department  .of Justice, or 1its
successor agency.

(n) "Electronic communication of prescription information" means
the transmission of a prescription or refill authorization for a drug
of a practitioner using computer systems. The term does not include a
prescription or refill authorization verbally transmitted by telephone
nor a facsimile manually signed by the practitioner.

(o) "Immediate precursor" means a substance:

(1) that the ((statebeoard—ef pharmaey)) commission has found to be
and by rule designates as being the principal compound commonly used,
or produced primarily for use, in the manufacture of a controlled
substance; '

(2) that is an immediate chemical intermediary used or likely to be
used in the manufacture of a controlled substance; and

(3) the control of which is necessary to prevent, curtail, or limit
the manufacture of the controlled substance.

(p) "Isomer" means an optical isomer, but in subsection ( (1))
(z) (5) of this section, RCW 69.50.204(a) (12) and (34), and
69.50.206(b) (4), the term includes any geometrical isomer; in RCW
69.50.204 (a) (8) and (42), and 69.50.210(c) the term includes any
positional isomer; and in RCW 69.50.204 (a) (35), 69.50.204(c), and

69.50.208 (a) the term includes any positional or geometric isomer.

p. 3 ESHB 2304.SL
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(g) "Lot" means a definite quantity of marijuana, useable
marijuana, or marijuana-infused product identified by a lot number,
every- portion or package of which is wuniform within recognized
tolerances for the factors that appear in the labeling.

(r) "Lot number" shall identify the licensee by business or trade
name and Washingtoﬁ state unified business identifier number, and the
date of harvest or processing for each lot of marijuana, useable
marijuana, or marijuana-infused product.

(s) "Manufacture" means the production, preparation, propagation,
compounding, conversion, or processing of a controlled substance,
either directly or indirectly or by extraction from substances of
natural origin, or independently by means of chemical synthesis, or by
a combination of extraction and chemical synthesis, and includes any
packaging or repackaging of the substance or labeling or relabeling of
its container. The term does not include the preparation, compounding,
packaging, repackaging, labeling, or relabeling of a controlled
substance: ‘

(1) by a practitioner as an incident to the practitioner's

administering or dispensing of a controlled substance in the course of

the practitioner's professional practice; or

(2) by a practitioner, or by the practitioner's authorized agent
under the practitioner's supervision, for the purpose of, or as an
incident to, research, teaching, or chemical analysis and not for sale.

(£) "Marijuana" or "marihuana" means all parts of the plant
Cannabis, whether growing or not, with a THC concentration greater than
0.3 percent on a dry weight basis; the seeds thereof; the resin
extracted from any part of the plant; and every compound, manufacture,
salt, derivative, mixture, or preparation of the plant, its seeds or

resin. The term does not include the mature stalks of the plant, fiber

produced from the stalks, oil or cake made from the seeds of the plant,

any other compound, manufacture, salt, derivative, mixture, or
preparation of the mature stalks (except the resin extracted
therefrom), fiber, o0il, or cake, or the sterilized seed of the plant
which is incapable of germination.

(u) "Marijuana concentrates" means products consisting whollv or in

part of the resin extracted from any part_of the plant_ Cannabis and

-having a THC concentration greater than sixty percent.

ESHB 2304.SL p. 4
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(v) "Marijuana processor" means a person licensed by the state
liquor control board to process marijuana into useable marijuana and
marijuana-infused products, package and label useable marijuana and
marijuana-infused products for sale in retail outlets, énd sell useable
marijuana and marijuana-infused products at wholesale to marijuana
retailers.

((4-)) (w) "Marijuana producer" means a person.licensed by the
state liquor control board to produce and sell marijuana at wholesale
to marijuana processors and other marijuana producers.

() (x) "Marijdana—infused products”" means products that
contain marijuana or marijuana extracts ((en€))., are intended for human

use, and have a_ THC concentration greater than 0.3 percent_ and no

greater than sixty percent. The term "marijuana-infused products™ does

not include either useable marijuana or marijuana concentrates.

((5F)) (y) "Marijuana retailer" means a person licensed by the
state liquor control board to sell useable marijuana and marijuana-
infused products in a retail outlet.

((#%¥)) (z) "Narcotic drug" means any of the following, whether
produced directly or indirectly by extraction from substances of
vegetable origin, or independently by means of chemical synthesis, or
by a combination of extraction and chemical synthesis:

(1) Opium, opium derivative, and any derivative of opium or opium
derivative, including their salts, isomers, and salts of isomers,
whenever the existence of the salts, isomers, and salts of isomers is
possible within the specific chemical designation. The term does not
include the isoquinoline alkaloids of opium. '

(2) Synthetic opiate and any derivative of synthetic opiate,
including their isomers, esters, ethers, salts, and salts of isomers,
esters, and ethers, whenever the existence of the isomers, esters,
ethers, and salts is possible within the specific chemical designation.

(3) Poppy straw and concentrate of poppy straw.

(4) Coca leaves, except coca leaves and extracts of coca leaves
from which cocaine, ecgonine, and derivatives or ecgonine or their
salts have been removed.

(5) Cocaine, or any salt, isomer, or salt of isomer thereof.

(6) Cocaine base.

(7) Ecgonine, or any derivative, salt, isomer, or salt of isomer

thereof.

p. 5 _ ESHB 2304.SL
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(8) Any compound, mixture, or preparation containing any quantity
of any substance referred to in subparagraphs (1) through (7).

((42¥)) (aa) "Opiate" means any substance having an addiction-
forming or addiction-sustaining liability similar to morphine or being
capable of conversion into a drug having addiction-forming or
addiction-sustaining liability. The term includes opium, substances
derived from opium (opium derivatives), and synthetic opiates. The
term does not include, unless specifically designated as controlled
under RCW 69.50.201, the dextrorotatory isomer of 3-methoxy-n-
methylmorphinan and its salts (dextromethorphan). The term includes
the racemic‘and levorotatory feorms of dextromethorphan.

((#=a¥)) (bb) "Opium poppy" means the plant of the species Papaver
somniferum L., except its seeds.

((4oB¥)) (cc) "Person" means individual, corporation, business
trust, estate, trust, partnership, association, joint venture,
government, governmental subdivision or agency, or any other legal or
commercial entity.

((+ee¥)) (dd) "Poppy straw" means all parts, except the seeds, of
the opium poppy, after mowing.

((4d€))) (ee) "Practitioner" means:

(1) A physician under chapter 18.71 RCW; a pﬁysician assistant
under chapter 18.71A RCW; an osteopathic physician and surgeon under
chapter 18.57 RCW; an osteopathic physician assistant under chapter
18.57A RCW who is 1licensed under RCW 18.57A.020 subject to any
limitations in RCW 18.57A.040; an optometrist licensed under chapter
18.53 RCW who is certified by the optometry board under RCW 18.53.010 .
subject to any limitations in RCW 18.53.010; a dentist under chapter
18.32 RCW; a podiatric physician and surgeon under chapter 18.22 RCW;
a veterinarian under chapter 18.92 RCW; a registered nurse, advanced
registered nurse practitioner, or licensed practical nurse wunder
chapter 18.79 RCW; a naturopathic physician under chapter 18.36A RCW
who is licensed under RCW 18.36A.030 subject to any limitations in RCW
18.36A.040; a pharmacist under chapter 18.64 RCW or a scientific
investigator under this chapter, licensed, registered or otherwise
permitted insofar as is consistent with those licensing laws to
distribute, dispense, conduct research with respect to or administer a
controlled substance in the course of their professional practice or
research in this state.

ESHB 2304.SL p. 6
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(2) A pharmacy, hospital or other institution licensed, registered,
or otherwise permitted to distribute, dispense, conduct research with
respect to or to administer a controlled substance in the course of
professional practice or research in-this state.

(3) A physician licensed to practice medicine and surgery, a
physician licensed to practice osteopathic medicine and surgery, a
dentist licensed to practice dentistry, a podiatric physician and
surgeon licensed to practice podiatric medicine and surgery, a licensed
physician assistant or a 1licensed osteopathic physician assistant
specifically approved to prescribe controlled substances by his or her
state's medical quality assurance commission or equivalent and his or
her supervising physician, an advanced registered nurse practitioner
licensed to prescribe controlled substances, or a veterinarian licensed
to practice veterinary medicine in any state of the United States. .

((+eet)) J(ff) "Prescription"” means an order for controlled
substances issued by a practitioner duly authorized by law or rule in
the state of Washington to prescribe controlled substances within the
scope of his or her professional practice for a legitimate medical
purpose.

((+££+)) [(gg) "Production" includes the manufacturing, planting,
cultivating, growing, or harvesting of a controlled substance.

((+g9¥)) (hh) "Retail outlet” means a location licensed by the
state liquor control board for the retail sale of useable marijuana and
marijuana-infused products.

((ah¥)) J(ii) "Secretary" means the secretary of health or the
secretary's designee.

((#£=r)) (ji) "State," unless the context otherwise requires, means
a state of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, or a territory or insular possession
subject to the jurisdiction of the United States.

((+5+)) JLkk) "THC concentration"” means percent of delta-9
tetrahydrocannabinol content per dry weight of any part of the plant
Cannabis, or per volume or weight of marijuana product, or the combined
percent of delta-9 tetrahydrocannabinol and tetrahydrocannabinolic acid
in any part of the plant Cannabis regardless of moisture content.

((Hder)) (11) "Ultimate userxr"” means an individual who lawfully

possesses a controlled substance for the individual's own use or for

p. 7 : ESHB 2304.SL
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the use of a member of the individual's household or for administering
to an animal owned by the individual or by a member of the individual's
household.

((+33)) (mm) "Useable marijuana" means dried marijuana flowers.
The term "useable marijuana" does not include either marijuana-infused

products or marijuana concentrates.

Sec. 2. RCW 69.50.325 and 2013 ¢ 3 s 4 (Initiative Measure No.
502) are each amended to read as follows:

(1) There shall be a marijuana producer's license to produce
marijuana for sale at wholesale to marijuana processors and other
marijuana producers, regulated by the state liquor control board and
subject to annual renewal. The production, possession, delivery,
distribution, and sale of marijuana in accordance with the provisions
of chapter 3, Laws of 2013 and the rules adopted to implement and
enforce it, by a validly licensed marijuana producer, shall not be a
criminal or civil offense under Washington state law. Every marijuana
producer's license shall be issued in the name of the applicant, shall
specify the location at which the marijuana producer intends to
operate, which must be within the state of Washington, and the holder
thereof shall not allow any other person to use the license. The
application fee for a marijuana producer's license shall be two hundred
fifty dollars. The annual fee for issuance and renéwal of a marijuana
producer's license shall be one thousand dollars. A separate license
shall be required for each location at which a marijuana producer
intends to produce marijuana.

(2) There shall be a marijuana processor's license to process,

package, and label marijuana__concentrates, useable marijuana, and

marijuana-infused products for sale at wholesale to marijuana

processors__and_marijuana retailers, regulated by the state liquor

control board and subject to annual renewal. The processing,
packaging, possession, delivery, distribution, and sale of marijuana,

useable marijuana, ((aad)) marijuana-infused products, and_ mariijuana

concentrates in accordance with the provisions of chapter 3, Laws of

2013 and the rules adopted to implement and enforce it, by a validly
licensed marijuana processor, shall not be a criminal or civil offense
under Washington state law. Every marijuana processor's license shall

be issued in the name of the applicant, shall specify the location at

ESHB 2304.SL p. 8
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which the licensee intends to operate, which must be within the state
of Washington, and the holder thereof shall not allow any other person
to use the license. The application fee for a marijuana processor's
license shall be two ‘hundred fifty dollars. The annual fee for
issuance and renewal of a marijuana processor's l1icense shall be one
thousand dollars. A separate 1icense shall be required for each
location at which a marijuana processor intends to process marijuana.
(3) There shall be a marijuana retailer's license to sell marijuana

concentrates, useable marijuana. and marijuana—infused products at

retail in retail outlets, regulated by the state liquor control board
and subject to annual renewal. The possession, delivery, distribution,

and sale of marijuana concentrates, useable marijuana. and marijuana-

infused products in accordance with the provisions of chapter 3, Laws
of 2013 and the rules adopted to implement and enforce it, by a validly
licensed marijuana retailer, shall not be a criminal or civil offense
under Washington state law. EVery marijuana retailer's license shall
pe issued in the name of the applicant, shall specify the location of
the retail outlet the licensee intends to operate, which must be within
the state of Washington, and the holder thereof shall not allow any
other person to use the license. The application fee for a marijuana
retailer's license shall be twoO hundred fifty-dollars. The annual fee
for issuance and renewal of a marijuana retailer's license shall be one
thousand dollars. A separate l1icense shall be required for each
ljocation at which a marijuana retailer intends to sell marijuana

concentrates, useable marijuana. and marijuana—infused products.

Sec. 3. RCHW 69.50.354 and 2013 c 3 s 13 (Initiative Measure No.
502) are each amended to read as follows:

There may be licensed, in no greater number in each of the counties
of the state than as the state liquor control board shall deem
advisable, retail outlets established for the purpose of making

mariﬁuana__concentratesL useable marijuana. and marijuana—infused

products available for sale to adults aged twenty-one and Over. Retail

sale of marijuana__concentrates, useable marijuana. and marijuana-

infused products in accordance with the provisiohs of chapter 3, Laws
of 2013 and the rules adopted to implement and enforce it, by a validly
licensed marijuana retailer or retail outlet employee, shall not be a

criminal or civil offense under Washington state law.

p. 9 ESHB 2304.SL
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Sec. 4. RCW 69.50.357 and 2013 ¢ 3 s 14 (Initiative Measure No.
502) are each amended to read as follows:
(1) Retail outlets shall sell no products or services other than

marijuana concentrates, useable marijuana, marijuana-infused products,

or paraphernalia intended for the storage or use of marijuana

concentrates, useable marijuana, or marijuana-infused products.

(2) Licensed marijuana retailers shall not employ persons under
twenty-one years of age or allow persons under twenty-one years of age
to enter or remain on the premises of a retail outlet.

(3) Licensed marijuana retaileré shall not display any signage in
a window, on a door, or on the outside of the premises of a retail
outlet that is visible to the general public from a public right-of-
way, other than a single sign no larger than one thousand six hundred
square inches identifying the retail outiet by the licensee's business
or trade name.

(4) Licensed marijuana retailers shall not display useable
marijuana or marijuana-infused products in a manner that is visible to
the general public from a public right-of-way.

(5) No licensed marijuana retailer or employee of a retail outlet

shall open or consume, or allow to be opened or consumed, any marijuana

concentrates, useable marijuana, or marijuana-infused product on the
outlet premises.

(6) The state 1liquor control board shall fine a licensee one
thousand dollars for each violation of any subsection of this section.
Fines collected under this section must be deposited into the dedicated
marijuana fund created under RCW 69.50.530.

Sec. 5. RCW 69.50.360 and 2013 ¢ 3 s 15 (Initiative Measure No.
502) are each amended to read as follows:

The following acts, when performed by a validly licensed marijuana
retailer or employee of a validly licensed retail outlet in compliance
with rules adopted by the state liquor control board to implement and
enforce chapter 3, Laws of 2013, shall not constitute criminal or civil

offenses under Washington state law:

(1) Purchase and receipt of marijuana_ concentrates, useable
marijuana, or marijuana-infused products that have Dbeen properly
packaged and labeled from a marijuana processor validly licensed under
chapter 3, Laws of 2013;

ESHB 2304.SL p. 10
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(2) Possession of quantities of marijuana_concentrates, useable

marijuana, or marijuana-infused products that do not exceed the maximum
amounts established by the state liquor control board under RCW
69.50.345(5); and

(3) Delivery, distribution, and sale, on the premises of the retail
outlet, of any combination of the following amounts of marijuana

concentrates, useable marijuana, or marijuana-infused product to any

person twenty-one years of age or older:

(a) One ounce of useable marijuana;

(b) Sixteen ounces of marijuana-infused product in solid form;
((ex))

(c) Seventy-two ounces of marijuana-infused product in liquid form;

(d) Seven grams of marijuana concentrate.

Sec. 6. RCW 42.56.270 and 2013 ¢ 305 s 14 are each amended to read
as follows:

The folloWing financial, commercial, and proprietary information is
exempt from disclosure under this chapter:

(1) vValuable formulae, designs, drawings, computer source code or
object code, and research data obtained by any agency within five years
of the request for disclosure when disclosure would produce private
gain and public loss;

(2) Financial information supplied by or on behalf of a person,
firm, or corporation for the purpose of qualifying to submit a bid or
proposal for (a) a ferry system construction or repair contract as
required by RCW 47.60.680 through 47.60.750 or (b) highway construction
or improvement as required by RCW 47.28.070;

(3) Financial and commercial informaﬁion and records supplied by
private persons pertaining to export services provided under chapters
43.163 and 53.31 RCW, and by persons pertaining to export projects
under RCW 43.23.035;

(4) Financial and commercial information and records supplied by
businesses or individuals during application for loans or program
services provided by chapters 43.325, 43.163, 43.160, 43.330, and
43.168 RCW, or during application for economic development loans or

program services provided by any local agency;
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(5) Financial information, business plans, examination reports, and
any information produced or. obtained in evaluating or examining a
business and industrial develépment corporation organized or seeking
certification under chapter 31.24 RCW;

(6) Financial and commercial information supplied to the state
investment board by any person when the information relates to the
investment of public trust or retirement funds and when disclosure
would result in loss to such funds or in private loss to the providers
of this information;

(7) Financial and valuable trade information under RCW 51.36.120;

(8) Financial, commercial, operations, and technical and research
information and data submitted to or obtained by the clean Washington
center in.applications for, or delivery of, program services under
chapter 70.95H RCW; )

(9) Financial and commercial information requested by the public
stadium authority from any person or organization that leases or uses
the stadium and exhibition center as defined in RCW 36.102.010;

(10) (a) Financial information, including but not limited to account
numbers and values, and other identification numbers supplied by or on
behalf of a person, firm, corporation, limited liability company,
partnership, or other entity related to an application for a horse

racing license submitted pursuant to RCW 67.16.260(1) (b), marijuana

producer, processor, or_ retailer license, liquor license, gambling
license, or lottery retail license; o

(b) Internal control documents, independent auditors' reports and
financial statements, and supporting documents: (i) Of house-banked
social card game licensees required by the gambling commission pursuant
to rules adopted under chapter 9.46 RCW; or (ii) submitted by tribes
with an approved tribal/state compact for class III gaming;

(11) Proprietary data, trade secrets, or other information that
relates to: (a) A vendor's unique methods of conducting business; (b)
data unique to the product or services of the vendor; or (c)
determining prices or rates to be charged for services, submitted by
any vendor to the department of social and health services for purposes
of the development, acquisition, or implementation of state purchased
health care as defined in RCW 41.05.011;

(12) (a) When supplied to and in the records of the department of
commerce:

ESHB 2304.SL p. 12
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(i) Financial and proprietary information collected from any person

and provided to the department of commerce pursuant to RCW

©43.330.050(8); and

(ii) Financial or proprietary information collected from any person
and provided to the department of commerce or the office of the
governor in connection with the siting, recruitment, expansion,
retention, or relocation of that person's business and until a siting
decision is made, identifying information of any person supplying
information under this subsection and the locations being considered
for siting, relocation, or expansion of a business;

(b) When developed by the department of commerce based on
information as described in (a) (i) of this subsection, any work product
is not exempt from disclosure;

(c) For the purposes of this subsection, "siting decision" means
the decision to acquire or not to acquire a site;

(d) If there is no written contact for a period of sixty days to
the department of commerce from a person connected with siting,
recruitment, expansion, retention, or relocation of that person's
business, information described in (a) (ii) of this subsection will be
available to the public under this chapter;

(13) Financial and proprietary information submitted to or obtained
by the department of ecology or the authority created under chapter
70.95N RCW to implement chapter 70.95N RCW;

(14) Financial, commercial, operations, and technical and research
information and data submitted to or obtained by the life sciences
discovery fund authority in applications for, or delivery of, grants
under chapter 43.350 RCW, to the extent that such information, if
revealed, would reasonably be expected to result in private loss to the
providers of this information;

(15) Financial and commercial information provided as evidence to
the department of licensing as required by RCW 19.112.110 or
19.112.120, except information disclosed in aggregate form that does
not permit the identification of information related to iﬁdividual fuel
licensees;

(16) Any production records, mineral assessments, and trade secrets
submitted by a permit holder, mine operator, or landowner to the

department of natural resources under RCW 78.44.085;

p. 13 ESHB 2304.SL
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(17) (a) Farm plans developed by conservation districts, unless
permission to release the. farm plan is granted by the landowner or
operator who requested the plan, or the farm plan is used for the
application or issuance of a permit;

(b) Farm plans -developed under chapter 90.48 RCW and not under the
federal clean water act, 33 U.S.C. Sec. 1251 et seq., are subject to
RCW 42.56.610 and 90.64.190;

(18) Financial, commercial, operations, and technical and research
information and data submitted to or obtained by a health sciences and
services authority in applications for, or delivery of, grants under
RCW 35.104.010 through 35.104.060, to the extent that such information,
if revealed, would reasonably be expected to result in private loss to
providers of this information;

(19) Information gathered under chapter 19.85 RCW or RCW 34.05.328
that can be identified to a particular business;

(20) Financial and commercial information submitted to or obtained
by the University of Washington, other than information the university
is required to disclose under RCW 28B.20.150, when the information
relates to investments in private funds, to the extent that such
information, if revealed, would reasonably be expected to result in
loss to the University of Washington consolidated endowment fund or to
result in private loss to the providers of this information; . .

(21) Financial, commercial, operations, and technical and research
information and.data submitted to or obtained by innovate Washington in
applications for, or delivery of, grants and loans under chapter 43.333
RCW, to the extent that such information, if revealed, would reasonably
be expected to result in private loss to the providers of this
information; and

(22) Market share data submitted by a manufacturer under RCW
70.95N.190(4) .

Sec. 7. RCW 69.50.535 and 2013 ¢ 3 s 27 (Initiative Measure No.
502) are each amended to read as follows:

(1) There is levied and collected a marijuana excise tax equal to
twenty-five percent of the selling price on each wholesale sale in this
state of marijuana by a licensed marijuana producer to a licensed
marijuana processor or another licensed marijuana producer. This tax

is the obligation of the licensed marijuana producer.

ESHB 2304.SL p. 14
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(2) There is levied and collected a marijuana excise tax equal to
twenty-five percent of the selling price on each wholesale sale in this

state of marijuana__concentrates, wuseable marijuana ((e®)),.__and

marijuana-infused products by a licensed marijuana processor to a
licensed marijuana retailer. This tax 1s the obligation of the
licensed marijuana processor.

(3) There is levied and collected a marijuana excise tax equal to
twenty-five percent of the selling price on each retail sale in this

state of marijuana_concentrates, useable marijuana, and marijuana-

infused products. This tax is the obligation of the licensed marijuana
retailer, is separate and in addition to general state and local sales
and use taxes that apply to retail sales of tangible personal property,
and is part of the total retail price to which general state and local
sales and use taxes apply.

(4) All revenues collected from the marijuana excise taxes imposed
under subsections (1) through (3) of this section shall be deposited
each day in a depository approved by the state treasurer and
transferred to the state treasurer to be credited to the dedicated
marijuana fund.

(5) The state liquor control board shall regularly review the tax
levels established under this section and make recommendations to the
legislature as appropriate regarding adjustments that would further the
goal of discouraging use while undercutting illegal market prices.

Passed by the House March 13, 2014.

Passed by the Senate March 13, 2014.

Approved by the Governor April 2, 2014.

Filed in Office of Secretary of State April 4, 2014.
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F2N| Washington State
Liquor Control Board

' NOTICE OF RULE MAKING — Pre-proposal - #14-17

The Washington State Liquor Control Board has entered into the initial stage of rule
making (CR 101) to create revise rules in Chapter 314-55 WAC Marijuana
licenses, application process, requirements and reporting.

Revisions are needed to.provide additional clarity to the marijuana rules to marijuana
license applicants and potential marijuana licensees. This rulemaking will also
include the emergency rule the board adopted on May 28, 2014, for the Good
Laboratory Practices Checklist, Board Interim Policy -03-2014 Food Processing
Facility Inspection, and implementation of the changes to the marijuana retailer and
processor licenses in ESHB 2304 from the 2014 legislative session.

This notice can be found at http://www.lig.wa.qgov/laws/laws-and-rules under
Proposed Rules.

The Liquor Control Board encourages you to give input on these rules. Following
the comment period, the agency will send out and publish the proposed revised
rule, establish a comment period on the proposed rule, and hold at least one public
hearing before the rule is adopted.

Public Comment

Please forward your initial comments to the Liquor Control Board by mail, e-mail, or
fax by July 18, 2014. :

By mail: Rules Coordinator By e-mail: By fax:
Liquor Control Board rules@lig.wa.gov  360-360-664-9689
P.O. Box 43080 ' :
Olympia, WA 98504-3080

CR 101 MJ Rules - Notice to Stakeholders . - 6/4/14




Cannabis Action Coalition v. City of Kent, 180 Wash.App. 455 (2014)

322 P.3d 1246

180 Wash.App. 455
Court of Appeals of Washington,
Division 1.
CANNABIS ACTION COALITION,
Arthur West, Plaintiffs,
Steve Sarich, John Worthington,
and Deryck Tsang, Appellants,
V.
CITY OF KENT, a local municipal
corporation, Respondent.

Nos. 70396—0-1, 69457—0-1. | March 31, 2014.

Synopsis

Background: Interest group brought declaratory judgment
action challenging validity of city zoning ordinance
prohibiting medical marijuana “collective gardens.” The
Superior Court, Km_g County, Jay V.S. White, J., dismissed
claims. Plaintiffs appealed.

-~

Holdings: The Court of Appeal, Dwyer, J., held that:

[1] amendments t_ci‘Medical Use of Cannabis Act (MUCA)
did not legalize medical marijuana or collective gardens;

[2] governor's vétg message was the sole source of
relevant legislative history to be considered in interpreting

amendments that were enacted following sectional veto;

[3] cities were authorized to enact zoning requirements to
regulate or exclude.collective gardens; and

[4] ordinance did not conflict with state law.

Affirmed.

West Headnotes (25)

1] Action
= Persons entitled to sue

12]

131

[4]

5]

6]

The critical question to the issue of standing is
whether the litigants' protectable interests will be
affected if the relief requested is granted.

Cases that cite this headnote

Appeal and Error
<= Cases Triable in Appellate Court

Appellate court reviews issues of statutory
interpretation de novo.

Cases that cite this headnote

Statutes

<= Intent
The goal of statutory interpretation is to discern
and carry out legislative intent. )

Cases that cite this headnote

Statutes
=~ Context

The court must give effect to legislative intent
determined within the context of the entire
statute.

Cases that cite this headnote

Statutes
<= Plain Language; Plain, Ordinary, or
Common Meaning

If a statute's meaning is plain on its face, a
court gives effect to that plain meaning as the
expression of what was intended.

Cases that cite this headnote

Statutes

= Disapproval of portion; line-item veto
Statutes

= President or Governor

In approving or disapproving legislation, the
governor acts in a legislative capacity and as
part of the legislative branch of government;
accordingly, when the governor vetoes sections
of a bill, the governor's veto message is
considered a statement of legislative intent.
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(81

9]

[10]

Cases that cite this headnote

Controlled Substances
<= Medical necessity

Amendments to Washington State Medical Use
of Cannabis Act (MUCA), as enacted following
governor's sectional veto, did not legalize
medical marijuana or collective gardens, but
rather extended to collective gardens existing
affirmative defenses against an assertion that
state criminal laws were violated. West's RCWA
69.51A.085.

Cases that cite this headnote

Controlled Substances
= Medical necessity

Statutes
<= President or Governor

Governor's veto message was the sole source
of relevant legislative history to be considered
in interpreting amendments to Washington
State Medical Use of Cannabis Act (MUCA),
where governor's veto of individual sections
of bill had the effect of significantly altering
the meaning and effect of the sections that
remained for enactment, and legislature did not
override governor's veto, such that governor's
veto message was the only legislative history
that spoke directly to the law as it was enacted.
West's RCWA Const. Art. 3, § 12; West's RCWA
69.51A.005 et seq.

Cases that cite this headnote

Statutes

= Disapproval of portion; line-item veto
The governor is free to veto sections of a bill
even when doing so changes the meaning of the
bill from that which the legislature originally
intended.

Cases that cite this headnote

Statutes

[11]

[12]

113]

[14]

= Passage notwithstanding disapproval:
override of veto

If the legislature disapproves of the new meaning
or effect of a bill resulting from the governor's
veto, it can vote to override the veto and restore
the bill to its original meaning or effect. West's
RCWA Const. Art. 3, § 12.

Cases that cite this headnote

Criminal Law
<= Defenses in general

An affirmative defense does not per se legalize
an activity.

Cases that cite this headnote

Zoning and Planning

&= Other particular cases
Medical Use of Cannabis Act (MUCA)
authorizes cities to enact zoning requirements

to regulate or exclude collective gardens. West's
RCWA 69.51A.085, 69.51A.140.

Cases that cite this headnote

Statutes
¢~ Statute as a Whole; Relation of Parts to
Whole and to One Another

Statutes

= Related provisions

Statutes

&= Construing together; harmony

The court construes an act as a whole, giving
effect to all the language used; related statutory
provisions are interpreted in relation to each
other and all provisions harmonized.

Cases that cite this headnote

Zoning and Planning
= Other particular cases

City zoning ordinance prohibiting medical
marijuana “collective gardens” did not conflict
with, and thus was not preempted by, state
law, which also prohibited such activity. West's
RCWA Const. Art. 11, § 11.
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[15]

[16]

[17]

[18]

Cases that cite this headnote

Zoning and Planning

> Police power
Zoning and Planning

= Concurrent or Conflicting Regulations;
Preemption

Generally, municipalities possess constitutional
authority to enact zoning ordinances as an
exercise of their police power; however, a
municipality may not enact a zoning ordinance
which is either preempted by or in conflict with
state law. West's RCWA Const. Art. 11, § 11.

Cases that cite this headnote

Municipal Corporations

= Concurrent and Conflicting Exercise of
Power by State and Municipality
State law preempts a local ordinance when the
legislature has expressed its intent to preempt the
field or that intent is manifest from necessary
implication; otherwise, municipalities will have
concurrent jurisdiction over the subject matter.

Cases that cite this headnote

Municipal Corporations
<= Local legislation

Municipal Corporations

= Conformity to constitutional and statutory
provisions in general
Municipal Corporations

7= Nature and scope of power of municipality

A city ordinance is unconstitutional if (1) the
ordinance conflicts with some general law; (2)
the ordinance is not a reasonable exercise of the
city's police power; or (3) the subject matter of
the ordinance is not local. West's RCWA Const.
Art. 11, § 11.

Cases that cite this headnote

Appeal and Error
= Cases Triable in Appellate Court

[19]

120]

[21]

122]

123]

Whether a local ordinance is valid under the state
constitution is a pure question of law, which the
appellate court reviews de novo.

Cases that cite this headnote

Municipal Corporations
<= Presumptions and burden of proof

Ordinances are presumed to be constitutional.

Cases that cite this headnote

Municipal Corporations

= Concurrent and Conflicting Exercise of’
Power by State and Municipality
Municipal Corporations

7= Ordinances permitting acts which state law
prohibits
In determining whether an ordinance is in
“conflict” with general laws, the test is whether
the ordinance permits or licenses that which the
statute forbids and prohibits, and vice versa; the
conflict must be direct and irreconcilable with
the statute, and the ordinance must yield to the
statute if the two cannot be harmonized. West's
RCWA Const. Art. 11, § 11.

Cases that cite this headnote

Municipal Corporations
{= Nature and scope of power of municipality

The scope of a municipality's police power is
broad, encompassing all those measures which
bear a reasonable and substantial relation to
promotion of the general welfare of the people.

Cases that cite this headnote
Municipal Corporations

<= Nature and scope of power of municipality

Generally, a municipality's police powers are
coextensive with those possessed by the State.

Cases that cite this headnote

Municipal Corporations
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i= Acts prohibited and punishable under both
general law and municipal ordinance
A municipality's plenary powers include the
power to enact ordinances prohibiting and

punishing the same acts which constitute an
offense under state laws.

Cases that cite this headnote

[24] Appeal and Error
= Injunction
Appellate court reviews the trial court's decision

to grant a permanent injunction for an abuse of
discretion.

Cases that cite this headnote

[25] Injunction
= Grounds in general; multiple factors
A party seeking an injunction must show (1) a
clear legal or equitable right, (2) a well-grounded
fear of immediate invasion of that right, and (3)
actual and substantial injury as a result.

Cases that cite this headnote
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Opinion

PUBLISHED OPINION
DWYER, J.

9 1 The Washington Constitution grants the governor the
power to veto individual sections of a bill. The governor may
exercise this power even when doing so changes the meaning
or effect of the bill from that which the legislature intended.
As a corollary of this power, when the governor's sectional
veto alters the intent of the bill and the legislature does not
override the veto, the governor's veto message becomes the
exclusive statement of legislative intent that speaks directly
to the bill as enacted into law.

9 2 In this case, the governor vetoed over half of the sections
in a 2011 bill amending the Washington State Medical

Use of Cannabis Act ' (MUCA), substantially changing the
meaning, intent, and effect of the bill. Although *1249
Engrossed Second Substitute Senate Bill (ESSSB) 5073 was
originally designed to legalize medical marijuana through
the creation of a state registry of lawful users, as enacted it
provides medical marijuana users with an affirmative defense
to criminal prosecution.

9 3 Following the governor's sectional veto and the new law's
effective date, the City of Kent enacted a zoning ordinance
which defined medical marijuana “collective gardens” and
prohibited such a use in all zoning districts. By so doing, Kent
banned collective gardens.

9 4 An organization and several individuals (collectively
the Challengers) brought a declaratory judgment action
challenging the ordinance. The Challengers claimed that
ESSSB 5073 legalized collective gardens and that Kent was
thus without authority to regulate or ban collective gardens.
In response, Kent sought an injunction against the individual
challengers enjoining them from violating the ordinance.
The superior court ruled in favor of Kent, dismissed the
Challengers' claims for relief, and granted the relief sought
by Kent.
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9 5 We hold that neither the plain language of the statute
nor the governor's intent as expressed in her veto message
supports a reading of ESSSB 5073 that legalizes collective
gardens. The Kent city council acted within its authority
by enacting the ordinance banning collective gardens.
Accordingly, the trial court did not err by dismissing the
Challengers' actions and granting relief to Kent.

I

9 6 In 2011, the Washington legislature adopted ESSSB

5073, which was intended to amend the MUCA.2 The
bill purported to create a comprehensive regulatory scheme,
whereby—with regard to medical marijuana—all patients,
physicians, processors, producers, and dispensers would
be registered with the state Department of Health. The
legislature's intended purpose in amending the statute, as
stated in section 101 of the bill, was so that

(a) Qualifying patients and designated providers
complying with the terms of this act and registering
with the department of health will no longer be subject
to arrest or prosecution, other criminal sanctions; or
civil consequences based solely on their medical use of
cannabis;

(b) Qualifying patients will have access to an adequate,
safe, consistent, and secure source of medical quality
cannabis; and

(c) Health care professionals may authorize the medical
use of cannabis in the manner provided by this act
without fear of state criminal or civil sanctions.

ENGROSSED SECOND SUBSTITUTE S.B. (ESSSB)
5073, § 101, 62nd Leg., Reg. Sess. (Wash.2011) (italics
and boldface omitted). The legislature also amended RCW
69.51A.005, the MUCA's preexisting purpose and intent
provision, to state, in relevant part:

Qualifying patients with terminal
or debilitating medical conditions
who, in the judgment of their health
care professionals, may benefit
from the medical use of cannabis,
shall not be arrested, prosecuted, or
subject to other criminal sanctions

Next @ 2014 Thomson Reuters. No claim {o original t

or civil consequences under state
law based solely on their medical
use of cannabis, notwithstanding
any other provision of law.

ESSSB 5073, § 102.
9 7 As drafted by the legislature, ESSSB 5073 established
a state-run registry system for qualified patients and
providers. Significantly, section 901 of the bill required the
state Department of Health, in conjunction with the state
Department of Agriculture, to “adopt rules for the creation,
implementation, maintenance, and timely upgrading of a
secure and confidential registration system.” ESSSB 5073,
§ 901(1). Patients would not be required to register; rather,
the registry would be “optional for qualifying patients.”
ESSSB 5073, § 901(6). On the one hand, if a patient was
registered with the Department of Health, he or she would

not be subject to prosecution for marijuana-related offenses. 3

*1250 ESSSB 5073, § 405. On the other hand, if a patient did
not register, he or she would be entitled only to an affirmative

defense to marijuana-related charges. 4 ESSSB 5073, § 406.

9 8 The bill also allowed qualified patients to establish
collective gardens for the purpose of growing medical

marijuana for personal use.” ESSSB 5073, § 403.
Furthermore, even though the bill purported to legalize
medical marijuana for registered patients and providers, it
nevertheless granted authority to municipalities to regulate
medical marijuana use within their territorial confines.
Section 1102, now codified as RCW 69.51A.140, provides in
relevant part:

(1) Cities and towns may adopt and enforce any of
the following pertaining to the production, processing,
or dispensing of cannabis or cannabis products within
their jurisdiction: Zoning requirements, business licensing
requirements, health and safety requirements, and business
taxes. Nothing in this act is intended to limit the authority
of cities and towns to impose zoning requirements or
other conditions upon licensed dispensers, so long as
such requirements do not preclude the possibility of
siting licensed dispensers within the jurisdiction. If the
jurisdiction has no commercial zones, the jurisdiction is
not required to adopt zoning to accommodate licensed
dispensers.

ESSSB 5073, § 1102.
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The bill was passed by both houses of the legislature and sent
to Governor Gregoire for her signature.

9 9 On April 14, 2011, the United States Attorneys for
the Eastern and Western Districts of Washington wrote an
advisory letter to Governor Gregoire regarding ESSSB 5073.
Therein, the district attorneys explained the Department of
Justice's position on the bill:

The Washington legislative proposals

will create a licensing scheme
that permits large-scale marijuana
cultivation and distribution. This
*1251

contrary to federal law and thus, would

would authorize conduct

undermine the federal government's
efforts to regulate the possession,
manufacturing, and trafficking of
controlled substances.... In addition,
state employees who conducted
activities mandated by the Washington -
legislative

proposals would not

be immune from

the CSA.[®]
the Department

liability under

Potential actions

could consider
include injunctive actions to prevent
distribution  of

other

cultivation  and

associated
CSA;
fines; criminal prosecution; and the

marijuana and
violations of the civil
forfeiture of any property used to
facilitate a violation of the CSA.

9 10 After receiving this missive, Governor Gregoire vetoed
all sections of the bill which might have subjected state

employees to federal charges. The governor vetoed 36

sections L

of the bill that purported to establish a state
registry, including section 901, and including section 101, the
legislature's statement of intent. LAWS OF 2011, ch. 181.
The governor left intact those sections of the bill that did
not create or were not wholly dependent on the creation of a
state registry. LAWS OF 2011, ch. 181. In her official veto
message, Governor Gregoire explained her decision to leave

parts of the bill intact:

Today, 1 have signed sections of Engrossed Second
Substitute Bill 5073
Initiative 692 and provide additional state law protections.

that retain the provisions of

Qualifying patients or their designated providers may grow
cannabis for the patient's use or participate in a collective
garden without fear of state law criminal prosecutions.
Qualifying patients or their designated providers are also
protected from certain state civil law consequences.
LAWS OF 2011, ch. 181, governor's veto message at
1374-75.
9 11 The governor recognized that her extensive exercise of
the sectional veto power rendered meaningless any of the
bill's provisions that were dependent upon the state registry,
noting that “[b]ecause I have vetoed the licensing provisions,
I have also vetoed” numerous other sections. Laws of 2011,
ch. 181, governor's veto message at 1375. However, the
governor also recognized that—after her extensive vetoes—
portions of some sections would remain meaningful even
though references to the registry within those sections would
not. Importantly, in one particular example, the governor
stated:

I am not vetoing Sections 402 or 406,
which establish affirmative defenses
for a qualifying patient or designated
provider who is not registered with
the registry established in section 901.
Because these sections govern those
who have not registered, this section
is meaningful even though section 901
has been vetoed.

LAWS OF 2011, ch. 181, governor's veto message at 1376.
Another section that the governor believed to have meaning,
even though it referenced registered entities, was section
1102. With respect to this section, the governor stated:

Section 1102 sets forth local governments' authority
pertaining to the production, processing or dispensing of
cannabis or cannabis products within their jurisdictions.
The provisions in Section 1102 that local governments'
zoning requirements cannot “preclude the possibility of
siting licensed dispensers within the jurisdiction” are
without meaning in light of the vetoes of sections providing
for such licensed dispensers. It is with this understanding
that I approve section 1102.

LAWS OF 2011, ch. 181, governor's veto message at 1375.
The bill, now consisting only of the 22 sections not vetoed
by the governor, was signed into law and codified in chapter
69.51A RCW. The legislature did not override the governor's
veto.
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9 12 Subsequently, Kent sought to exercise its zoning
power to regulate collective gardens. On July 5, 2011 and
January 3, 2012, Kent issued six month moratoria prohibiting
collective gardens within the city limits. On June 5, 2012,
Kent enacted Ordinance No. 4036 (the Ordinance), defining
collective gardens and banning them within the city limits.
The Ordinance states, in relevant part:

A. Collective gardens, as defined in KCC 15.02.074, are
prohibited in the following zoning districts:

*1252 1. All agricultural districts, including A-10 and
AG;

2. All residential districts, including SR—-1, SR-3, SR—4.5,
SR-6, SR-8, MR-D, MR-T12, MR-T16, MR-G, MR-M,
MR-H, MHP, PUD, MTC-1, MTC-2, and MCR;

3. All commercial/office districts, including: NCC, CC,
CC-MU, DC, DCE, DCE-T, CM-1, CM-2, GC, GC-MU,
0, O-MU, and GWC;

4. All industrial districts, including: MA, M1, M1-C, M2,
and M3; and

5. Any new district established after June 5, 2012.

B. Any violation of this section is declared to be a
public nuisance per se, and shall be abated by the city
attorney under applicable provisions of this code or state
law, including, but not limited to, the provisions of KCC
Chapter 1.04.

9 13 Thereafter, the Cannabis Action Coalition, Steve
Sarich, Arthur West, John Worthington, and Deryck Tsang
filed suit against Kent, seeking declaratory, injunctive, and

mandamus relief. ® Worthington, Sarich, and West stated in
their complaint that they intended to participate in a collective
garden in Kent. None of the three, however, actually resided
in, owned or operated a business in, or participated in a
collective garden in Kent. Tsang, on the other hand, is a
resident of Kent and currently participates in a collective
garden in the city limits.

9 14 In the superior court proceeding, the parties filed
competing motions for summary judgment. After considering
all documentation submitted by the parties, the trial court
ruled in favor of Kent. The trial court dismissed the claims
of Cannabis Action Coalition, Sarich, West, and Worthington

for lack of standing.9 On the merits of Tsang's claims,
the trial court held that “[t]he Kent City Council had

authority to pass Ordinance 4036, Ordinance 4036 is not
preempted by state law, and Ordinance 4036 does not violate
any constitutional rights of Plaintiffs.” The trial court also
granted Kent's request for a permanent injunction against all
plaintiffs, prohibiting them from violating the Ordinance.

9 15 The Challengers appealed to the Washington Supreme
Court and requested a stay of the injunction. The Supreme
Court Commissioner granted the stay. While the appeal
was pending, Kent filed a motion to strike portions of
Worthington's reply brief, which Worthington countered with
a motion to waive Rule of Appellate Procedure (RAP)

10.3(c). 10 The Supreme Court transferred *1253 the appeal
to this court, along with the two unresolved motions.

I

A

11] 9§ 16 The Challengers contend that the plain language

of the MUCA legalizes collective gardens. " This is S0,

they assert, because the MUCA provides that “[qJualifying
patients may create and participate in collective gardens.”
RCW 69.51A.085(1). Kent, in response, contends that the
plain language of the MUCA did not legalize collective
gardens because collective gardens would only have been
legalized in circumstances wherein the participating patients
were duly registered, and the registry does not exist. The trial
court properly ruled that Kent is correct.

21 31 141 Is1 [6]
interpretation de novo. Fiore v. PPG Indus., Inc, 169
Wash.App. 325, 333, 279 P.3d 972 (2012). “The goal of
statutory interpretation is to discern and carry out legislative
intent.” Bennett v. Seattle Mental Health, 166 Wash.App.
477, 483, 269 P.3d 1079, review denied, 174 Wash.2d
1009, 281 P.3d 686 (2012). “The court must give effect
to legislative intent determined ‘within the context of the
entire statute.” ” Whatcom County v. City of Bellingham,
128 Wash.2d 537, 546, 909 P.2d 1303 (1996) (quoting State
v. Elgin, 118 Wash.2d 551, 556, 825 P.2d 314 (1992)). “If
the statute's meaning is plain on its face, we give effect to
that plain meaning as the expression of what was intended.”
TracFone Wireless, Inc. v. Dep't of Revenue, 170 Wash.2d
273, 281, 242 P.3d 810 (2010) (citing Dep't of Ecology
v. Campbell & Gwinn, LLC, 146 Wash.2d 1, 9-10, 43
P.3d 4 (2002)). “In approving or disapproving legislation,

9 17 We review issues of statutory
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the governor acts in a legislative capacity and as part of
the legislative branch of government.” Hallin v. Trent, 94
Wash.2d 671, 677, 619 P.2d 357 (1980). Accordingly, when
the governor vetoes sections of a bill, the governor's veto
message is considered a statement of legislative intent. Dep'f
of Ecology v. Theodoratus, 135 Wash.2d 582, 594, 957 P.2d
1241 (1998).

[71 9 18 The plain language of ESSSB 5073, as
enacted, does not legalize medical marijuana or collective
gardens. Subsection (1) of RCW 69.51A.085 delineates
the requirements for collective gardens. RCW 69.51A.085
further provides that “[a] person who knowingly violates a
provision of subsection (1) of this section is not entitled to the
protections of this chapter.” RCW 69.51A.085(3).

9 19 The “protections of this chapter” to which RCW
69.51A.085(3) refers are found in RCW 69.51A.040 and
69.51A.043. RCW 69.51A.040 provides that “[t]he medical
use of cannabis in accordance with the terms and conditions
of this chapter does not constitute a crime” if the patient
meets the six listed *1254 requirements. One of the listed
requirements is that

The qualifying patient or designated
provider keeps a copy of his or
her proof of registration with the
registry established in *section 901
of this act and the qualifying patient
or designated provider's contact
information posted prominently next
to any cannabis plants, cannabis
products, or useable cannabis located

at his or her residence.

RCW 69.51A.040(3) (emphasis added). Therefore, in order
to obtain the protections provided by RCW 69.51A.040, the
patient must be registered with the state.

9 20 RCW 69.51A.043, on the other hand, delineates the
protections for patients who are not registered:

(1) A qualifying patient or designated provider who is not
registered with the registry established in *section 901
of this act may raise the affirmative defense set forth in
subsection (2) of this section, if:

(a) The qualifying patient or designated provider presents
his or her valid documentation to any peace officer who

questions the patient or provider regarding his or her
medical use of cannabis;

(b) The qualifying patient or designated provider possesses
no more cannabis than the limits set forth in RCW
69.51A.040(1);

(¢) The qualifying patient or designated provider is in
compliance with all other terms and conditions of this
chapter;

(2) A qualifying patient or designated provider who is
not registered with the registry established in *section
901 of this act, but who presents his or her valid
documentation to any peace officer who questions the
patient or provider regarding his or her medical use of
cannabis, may assert an affirmative defense to charges of
violations of state law relating to cannabis through proof
at trial, by a preponderance of the evidence, that he or
she otherwise meets the requirements of RCW 69.514.040.
A qualifying patient or designated provider meeting the
conditions of this subsection but possessing more cannabis
than the limits set forth in RCW 69.51A.040(1) may,
in the investigating peace officer's discretion, be taken
into custody and booked into jail in connection with the
investigation of the incident.

(Emphasis added.) Section 901 of ESSSB 5073, referred to
in both RCW 69.51A.040 and 69.51A.043, was vetoed. As a
result of the governor's veto, the state registry does not exist.
Thus, it is impossible for an individual to be registered with
the registry. Accordingly, no individual is able to meet the
requirements of RCW 69.51A.040.

9 21 Pursuant to RCW 69.51A.043, patients who are not
registered may be entitled to an affirmative defense. As
we hold today in State v. Reis, No. 69911-3-1, slip op.
at 11, — Wash.App. , —, 322 P.3d 1238, 2014
WL 1284863 (Wash.Ct.App. Mar. 31, 2014), “by default,
qualifying patients and designated providers are entitled

only to an affirmative defense.” As such, the only available
“protection” to which collective garden participants are
entitled pursuant to RCW 69.51A.085(3) is an affirmative
defense to prosecution.

9 22 Although such a reading may appear to render RCW
69.51A.040 meaningless, it does not, in fact, do so. RCW
69.51A.040 delineates the non-registry related conditions
for possessing medical marijuana. These conditions are
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referenced in RCW 69.51A.043'2 and are essential
components of the affirmative defense. Thus, the plain
language of the statute does not legalize the use of medical

marijuana. 3 Instead, it provides *1255 a defense to an
assertion that state criminal laws were violated. As such,
medical marijuana use, including collective gardens, was not
legalized by the 2011 amendments to the MUCA.

B

[8] 9 23 All parties contend that the legislative history of
ESSSB 5073 supports their reading of the Act. In order to
analyze the legislative history of ESSSB 5073 as enacted,
however, we must first determine which sources of legislative
intent are proper for us to consider. For the reasons that
follow, we hold that the governor's veto message is the sole
source of relevant legislative history on the 2011 amendments
to the MUCA, as enacted.

9 24 Article 111, section 12 of the Washington Constitution
allows for the governor to veto “one or more sections ...
while approving other portions of the bill.” Prior to 1984,
the long-standing rule governing the governor's sectional veto
power was that the governor could only use the executive veto
power in a “negative” manner, and not in an “affirmative”
manner. Wash. Fed'n of State Employees, AFL-CIO, Council
28 AFSCME v. State, 101 Wash.2d 536, 545, 682 P.2d 869
(1984). Phrased another way,

“[T]he Governor may use the veto
power to prevent some act or part
of an act of the legislature from
becoming law. Likewise, the Governor
may not use the veto power to reach a
new or different result from what the
legislature intended. In other words,
the veto power must be exercised in a
destructive and not a creative manner.”

101 Wash.2d at 545, 682 P.2d 869
(alteration in original) (quoting Wash. Ass'n of Apartment
Ass'ns v. Evans, 88 Wash.2d 563, 565-66, 564 P.2d 788
(1977)).

State Employees,

[9] 925 In State Employees, the Supreme Court disavowed
that rule, holding that, “[i]ts use by the judiciary is an intrusion
into the legislative branch, contrary to the separation of
powers doctrine, and substitutes judicial judgment for the

judgment of the legislative branch.” 101 Wash.2d at 546, 682
P.2d 869 (citations omitted). From then on, “[t]he Governor
[was] free to veto ‘one or more sections or appropriation
items', without judicial review.” State Employees, 101
Wash.2d at 547, 682 P.2d 869. Thus, the current analytical
approach is that the governor is free to veto sections of a bill
even when doing so changes the meaning of the bill from that
which the legislature originally intended.

[10]
veto process as follows:

926 Significantly, the Supreme Court characterized the

“In approving or disapproving legislation, the Governor
acts in a legislative capacity and as part of the legislative
branch of government.” Hallin v. Trent, 94 Wash.2d 671,
677, 619 P.2d 357 (1980). In effect, the Governor holds
one-third of the votes. The veto is upheld if the Legislature
fails to override it. Fain v. Chapman, 94 Wash.2d 684, 688,
619 P.2d 353 (1980). To override the Governor's veto, the
Senate and House must agree by a two-thirds vote. Const.
art. 3, § 12 (amend.62).

State Employees, 101 Wash.2d at 544, 682 P.2d 869. The
legislature's power to override, the Supreme Court held,
serves as an adequate “check” on the governor's veto power.
State Employees, 101 Wash.2d at 547, 682 P.2d 869. Thus, if
the legislature disapproves of the new meaning or effect of the
bill resulting from the governor's veto, it can vote to override
the veto and restore the bill to its original meaning or effect.

9 27 Here, Governor Gregoire vetoed 36 of the 58 sections
of ESSSB 5073. This veto significantly altered the meaning
and effect of the sections that remained for enactment.
When returning the bill to the Senate, the governor provided
a formal veto message expressing her opinion as to the
meaning and effect of the bill after her veto. See Wash.
State Grange v. Locke, 153 Wash.2d 475, 490, 105 P.3d 9
(2005) (“The expression of [an opinion as to the statute's
interpretation] is within the governor's prerogative.”) Had
the legislature objected to the governor's veto, it could have
overturned it by a two-thirds vote. *1256 CONST. art.
11, § 12. A legislative override would also have nullified
the governor's veto message. By not overriding the veto,
the legislature failed to provide an interpretation of the
MUCA contrary to that articulated by Govemor Gregoire.
Cf. Rozner v. City of Bellevue, 116 Wash.2d 342, 349,
804 P.2d 24 (1991) (legislature's actions in not overriding
veto, but later amending parts of the statute, functioned as
legislative approval of governor's veto message with respect
to unamended portions of the statute).
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928 All parties urge us to consider the intent of the legislature
in passing ESSSB 5073. However, ESSSB 5073, as passed
by both houses of the legislature, was not the bill that was
enacted. Rather, the bill that was enacted was that which
existed after the governor's veto. Thus, the governor's veto
message is the only legislative history that speaks directly to
the law as it was enacted. It is the paramount source for us
to refer to in order to discern the legislative intent behind the
enacted law.

9 29 The governor's intent in vetoing a significant portion of
ESSSB 5073 was that there should not be a state registry, and
that medical marijuana should not be legalized. In her veto
message, Governor Gregoire stated:

I have been open, and remain open, to legislation to
exempt qualifying patients and their designated providers
from state criminal penalties when they join in nonprofit
cooperative organizations to share responsibility for
producing, processing and dispensing cannabis for medical
use. Such exemption from criminal penalties should be
conditioned on compliance with local government location
and health and safety specifications.

LAWS OF 2011, ch. 181, governor's veto message at
1376 (emphasis added). By stating that she was open to
future legislation that would exempt patients from criminal
penalties, the governor indicated that she did not read this bill
as creating any such exemptions.

9 30 Further, the governor concluded her veto message by
stating:

I am not vetoing Sections 402 or 406,
which establish affirmative defenses
for a qualifying patient or designated
provider who is not registered with
the registry established in section 901.
Because these sections govern those
who have not registered, this section
is meaningful even though section 901
has been vetoed.

LAWS OF 2011, ch. 181, governor's veto message at 1376.
This statement indicates that the governor realized that her
veto would preclude the legislature's attempt to legalize
certain medical marijuana uses. The govemor affirmatively
stated her understanding that only affirmative defenses to
criminal prosecutions survived her veto.

[11] 9 31 These two statements, read in conjunction,
demonstrate that the governor did not intend for ESSSB 5073
to legalize medical marijuana. The governor did not read the
bill as enacted as exempting medical marijuana users from
prosecution. Significantly, although the MUCA provides for
an affirmative defense, “[a]n affirmative defense does not per
se legalize an activity.” Srate v. Fry, 168 Wash.2d 1, 10, 228
P.3d 1 (2010). Thus, the plain language of the statute, which
does not read so as to legalize medical marijuana, is consonant
with the governor's expressed intent in signing the bill, as
amended by her vetoes.

9 32 The governor's statement regarding collective gardens
does not suggest otherwise. In her veto message, Governor
Gregoire stated, “Qualifying patients or their designated
providers may grow cannabis for the patient's use or
participate in a collective garden without fear of state

law criminal prosecutions.” 14 LAWS OF 201 1, ch. 181,
governor's veto message at 1374-75. Two paragraphs earlier,
Governor Gregoire stated, “In 1998, Washington voters made
the compassionate choice to remove the fear of state criminal
prosecution for patients who use medical marijuana for
debilitating or terminal conditions.” Laws of 2011, ch. 181,
governor's veto message at 1374. The governor's use of
the phrase “state criminal prosecution[s]” in both sentences
indicates *1257 that she intended for the bill to extend
the existing legal protections to collective gardens. The
1998 ballot initiative (I-692) provided qualifying patients
with an affirmative defense to drug charges. Former RCW
69.51A.040 (1999).1-692 did not legalize medical marijuana,
but the governor nevertheless described it as “remov[ing] the
fear of state criminal prosecution.” Her use of the same phrase
when describing ESSSB 5073 must be read in this light. The
governor plainly did not intend for ESSSB 5073, after her
vetoes, to legalize medical marijuana. The plain language of
the MUCA is consonant with the governor's expressed intent.

1

A

[12] 9 33 The Challengers nevertheless contend that the
plain language of the MUCA does not allow Kent to regulate
collective gardens. This is so, they assert, because RCW
69.51A.085, which deals with collective gardens, is a stand-
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alone statute that does not grant any regulatory authority to
municipalities. We disagree.

[13] 9 34 Although RCW 69.51A.085 does not itself grant
powers to municipalities, this statutory provision cannot be
read in isolation. “We construe an act as a whole, giving
effect to all the language used. Related statutory provisions
are interpreted in relation to each other and all provisions
harmonized.” C.J.C. v. Corp. of Catholic Bishop of Yakima,
138 Wash.2d 699, 708, 985 P.2d 262 (1999) (citing State
v. S.P., 110 Wash.2d 886, 890, 756 P.2d 1315 (1988)).
RCW 69.51A.085 was passed as part of a comprehensive bill
amending the MUCA. This provision must therefore be read
in conjunction with the other enacted provisions of ESSSB
5073.

9 35 Importantly, ESSSB 5073, as enacted, includes a section
specifically granting regulatory powers to municipalities.
RCW 69.51A.140 states:

Cities and towns may adopt and enforce any of the
Jfollowing pertaining to the production, processing, or
dispensing of cannabis or cannabis products within
their jurisdiction: Zoning requirements, business licensing
requirements, health and safety requirements, and business
taxes. Nothing in chapter 181, Laws of 2011 is intended
to limit the authority of cities and towns to impose zoning
requirements or other conditions upon licensed dispensers,
so long as such requirements do not preclude the possibility
of siting licensed dispensers within the jurisdiction.

(Emphasis added.) The plain language of this section allows
municipalities to regulate the production, processing, and
dispensing of medical marijuana. Only “licensed dispensers”
are listed as users that a city may not exclude. This necessarily
implies that a city retains its traditional authority to regulate

Thus, the MUCA
expressly authorizes cities to enact zoning requirements to
regulate or exclude collective gardens.

all other uses of medical marijuana. k3

B

9 36 The Challengers contend that the legislative history of
ESSSB 5073 does not support a reading of RCW 69.51A.140
that would allow a city to regulate or exclude collective
gardens. To the contrary, it is the Challengers' interpretation
of the statute that is not supported by the legislative history.

Next © 2014 ° mson Reuters. No claim

9 37 In enacting the 2011 amendments to the MUCA, the
governor provided some insight into a locality's ability to
regulate medical marijuana. In her veto message, the governor
stated:

Section 1102 sets forth local governments' authority
pertaining to the production, processing or dispensing of
cannabis or cannabis products within their jurisdictions.
The provisions in Section 1102 that local governments'
zoning requirements cannot “preclude the possibility of
siting licensed dispensers within the jurisdiction” are
without meaning in light of the vetoes of sections providing
for such licensed dispensers. It is with this understanding
that I approve Section 1102.

*¥1258 LAWS OF 2011, ch. 181, governor's veto message
at 1375. This statement indicates that the governor
intended section 1102 to have meaning even though
one provision therein was meaningless. Accordingly, the
governor's understanding of section 1102 of the bill was that
municipalities would be able to regulate medical marijuana
production, processing or dispensing within their territorial
confines.

9 38 Further, the governor stated:

I have been open, and remain open,
to legislation to exempt qualifying
patients and their designated providers
from state criminal penalties when
they join in nonprofit cooperative
organizations to share responsibility
for producing, processing
dispensing cannabis for medical use.

and

Such exemption from state criminal
penalties should be conditioned on
compliance with local government
and health and safety
specifications.

location

LAWS OF 2011, ch. 181, govemnor's veto message
at 1376 (emphasis added). “[L]Jocation and health and
safety specifications” are precisely what the Washington
Constitution anticipates municipalities will address by
enacting ordinances. “Municipalities derive their authority to
enact ordinances in furtherance of the public safety, morals,
health and welfare from article 11, section 11 of our state
constitution.” City of Tacoma v. Vance, 6 Wash.App. 785,
789, 496 P.2d 534 (1972) (emphasis added); accord Hass v.
City of Kirkland, 78 Wash.2d 929, 932, 481 P.2d 9 (1971).
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The governor's message thus indicated her understanding
that, in the future, if a bill succeeded in legalizing medical

marijuana, municipalities should continue to retain their
ordinary regulatory powers, such as zoning.

9 39 Nonetheless, the Challengers contend that the phrase
“production, processing, or dispensing of cannabis or
cannabis products” in RCW 69.51A.140 refers only to
commercial production, processing, or dispensing. The
Challengers' interpretation would render all of RCW
69.51A.140 a nullity. Commercial producers, processors, and
dispensers are those producers, processors, and dispensers
that would have been licensed by the Department of
Health. ESSSB 5073, § 201(12), (13), (14). As a result
of the governor's veto of all sections creating a licensing
system, commercial producers, processors, and dispensers
do not exist. If “producers, processors, and dispensers”
referred only to those commercial licensed entities, all of
section 1102 would be meaningless. However, the governor
did not veto section 1102 along with the other sections
creating licensed producers, processors, and dispensers.
Rather, the governor stated in her veto message that only
those

3

‘provisions in Section 1102 that local governments'
zoning requirements cannot ‘preclude the possibility of
siting licensed dispensers within the jurisdiction’ are without
meaning.” LAWS OF 2011, ch. 181, governor's veto message
at 1375. The governor's veto did not leave municipalities
without the ability to regulate. In this regard, the Challengers'
interpretation of the amended MUCA is contrary to the
legislative history of the bill.

9 40 The governor clearly understood the bill to allow cities
to use their zoning power to regulate medical marijuana
use within their city limits. The governor's understanding is
consistent with the plain language of the MUCA.

v

[14] 41 The Challengers next contend that the Ordinance
is invalid because, they assert, the MUCA preempts local
regulation of medical marijuana and because the Ordinance

conflicts with state law. ' We disagree.

[15]
authority to enact zoning ordinances as an exercise of their

9 42 Generally, municipalities possess constitutional

police power. Const. art. XI, § 11. However, a municipality
may not enact a zoning ordinance *1259 which is either
preempted by or in conflict with state law. HJS Dev., Inc. v.

Pierce County ex rel. Dep't of Planning & Land Servs., 148
Wash.2d 451, 477, 61 P.3d 1141 (2003).

[16] q 43 State law preempts a local ordinance when “the
legislature has expressed its intent to preempt the field or that
intent is manifest from necessary implication.” HJS Dev., 148
Wash.2d at 477, 61 P.3d 1141 (citing Rabon v. City of Seatile,
135 Wash.2d 278, 289, 957 P.2d 621 (1998); Brown v. City
of Yakima, 116 Wash.2d 556, 560, 807 P.2d 353 (1991)).
Otherwise, municipalities will have concurrent jurisdiction
over the subject matter. HJS Dev., 148 Wash.2d at 477, 61
P.3d 1141. The MUCA does not express the intent to preempt
the field of medical marijuana regulation. To the contrary,
as previously discussed in section III, the MUCA explicitly
recognizes a role for municipalities in medical marijuana
regulation. As the MUCA explicitly contemplates its creation,
the Ordinance is not directly preempted by state law.

[17] [18] § 44 A local ordinance that is not directly
preempted may nevertheless be invalid if it conflicts with
state law. Pursuant to article X1, section 11 of the Washington
Constitution, “[a]ny county, city, town or township may make
and enforce within its limits all such local police, sanitary and
other regulations as are not in conflict with general laws.”
A city ordinance is unconstitutional under article X1, section
11 if “(1) the ordinance conflicts with some general law;
(2) the ordinance is not a reasonable exercise of the city's
police power; or (3) the subject matter of the ordinance is not
local.” Edmonds Shopping Ctr. Assocs. v. City of Edmonds,
117 Wash.App. 344, 351, 71 P.3d 233 (2003). Whether a
local ordinance is valid under the state constitution is a pure
question of law, which this court reviews de novo. Edmonds
Shopping Ctr., 117 Wash.App. at 351, 71 P.3d 233.

[19] [20] 9 45 Here, the Challengers contend that the
Ordinance is unconstitutional because it conflicts with the

MUCA. 7 Ordinances are presumed to be constitutional.
HJS Dev., 148 Wash.2d at 477, 61 P.3d 1141. As the party
challenging the Ordinance, the burden is on the Challengers
to prove beyond a reasonable doubt that it is unconstitutional.
Edmonds Shopping Ctr., 117 Wash.App. at 355,71 P.3d 233.
“ ‘In determining whether an ordinance is in “conflict” with
general laws, the test is whether the ordinance permits or
licenses that which the statute forbids and prohibits, and vice
versa.” ” City of Tacoma v. Luvene, 118 Wash.2d 826, 834—
35, 827 P.2d 1374 (1992) (internal quotation marks omitted)
(quoting City of Bellingham v. Schampera, 57 Wash.2d 106,
111, 356 P.2d 292 (1960)). “The conflict must be direct and
irreconcilable with the statute, and the ordinance must yield
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to the statute if the two cannot be harmonized.” Luvene, 118
Wash.2d at 835, 827 P.2d 1374.

121} [22] 23] [24] [25] 9 46 “The scope
municipality's] police power is broad, encompassing all those
measures which bear a reasonable and substantial relation
to promotion of the general welfare of the people.” State
v. City of Seattle, 94 Wash.2d 162, 165, 615 P.2d 461
(1980). Generally speaking, a municipality's police powers

_are coextensive with those possessed by the State. Ciry

of Seatile, 94 Wash.2d at 165, 615 P.2d 461. Without
question, a municipality's plenary powers include the power
to “enact ordinances prohibiting and punishing the same acts
which constitute an offense under state laws.” Schampera,
57 Wash.2d at 109, 356 P.2d 292; accord State v. Kirwin,
165 Wash.2d 818, 826-27, 203 P.3d 1044 (2009). As

of

the plain language of the statute and the governor's veto
message indicate, collective gardens are not legal activity.
The Ordinance, by prohibiting collective gardens, prohibits
fg} activity that constitutes an offense under state law. As it
prohibits an activity that is also prohibited under state law,

the Ordinance does not conflict with the MUCA. I The trial
court did not err by so *1260 holding. '”

947 Affirmed.

We concur: SPEARMAN, A.C.J., and SCHINDLER, J.
Parallel Citations

322 P.3d 1246

. Footnotes
1 Ch. 69.51A RCW. 5
2 The MUCA, as it existed prior to the 2011 legislative session, was a product of Initiative Measure No. 692 passed by the voters in the

1998 general election and subsequently codified as chapter 69.51A RCW. The MUCA was amended in 2007 and 2010 in manners
not pertinent to the issues presented herein. Laws of 2007, ch. 371; Laws of 2010, ch. 284.

3 This section of the bill is now codified as follows:

o

The medical use of cannabis in accordance with the terms and conditions of this chapter does not constitute a crime and a
qualifying patient or designated provider in compliance with the terms and conditions of this chapter may not be arrested,
prosecuted, or subject to other criminal sanctions or civil consequences, for possession, manufacture, or delivery of, or for
possession with intent to manufacture or deliver, cannabis under state law, or have real or personal property seized or forfeited
for possession, manufacture, or delivery of, or for possession with intent to manufacture or deliver, cannabis under state law,
and i‘nvestigating peace officers and law enforcement agencies may not be held civilly liable for failure to seize cannabis in
“this circumstance. i

RCW 69.51A.040.

4 This section is now codified as RCW 69.51A.043(1), which states, “A qualifying patient or designated provider who is not registered
with the registry established in *section 901 of this act may raise the affirmative defense.”

5 Now codified as RCW 69.51A.085, this section provides:

YWoetla ‘N:_:_.;,:{ oy

(1) Qualifying patients may create and participate in collective gardens for the purpose of producing, processing, transporting,
and delivering cannabis for medical use subject to the following conditions:

(a) No more than ten qualifying patients may participate in a single collective garden at any time;

(b) A collective garden may contain no more than fifteen plants per patient up to a total of forty-five plants;

(c) A collective garden may contain no more than twenty-four ounces of useable cannabis per patient up to a total of seventy-
two ounces of useable cannabis; .

(d) A copy of each qualifying patient's valid documentation or proof of registration with the registry established in *section 901
of this act, including a copy of the patient's proof of identity, must be available at all times on the premises of the collective
garden; and

(e) No useable cannabis from the collective garden is delivered to anyone other than one of the qualifying patients participating
in the collective garden.

(2) For purposes of this section, the creation of a “collective garden” means qualifying patients sharing responsibility for
acquiring and supplying the resources required to produce and process cannabis for medical use such as, for example, a location
for a collective garden; equipment, supplies, and labor necessary to plant, grow, and harvest cannabis; cannabis plants, seeds,
and cuttings; and equipment, supplies, and labor necessary for proper construction, plumbing, wiring, and ventilation of a garden
of cannabis plants.

(3) A person who knowingly violates a provision of subsection (1) of this section is not entitled to the protections of this chapter.
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Controlled Substances Act, Title 21 U.S.C., Ch. 13.
The bill contained 58 sections as passed by the legislature. The governor vetoed 36 of those sections.
The Cannabis Action Coalition is no longer a party to this matter. Although West filed a notice of appeal, he never filed an appellate
brief; he has thus abandoned his appeal.
However, the trial court stated that “even if all plaintiffs do have standing,” its motion granting summary judgment in favor of Kent
was “dispositive as to all plaintiffs.”
Kent asserts that the majority of Worthington's reply brief should be stricken because they contain arguments not raised in the trial
court, they contain arguments not raised in Worthington's opening brief, and they are not in response to Kent's brief. Worthington
contends that this court should waive RAP 10.3(c) and that his entire reply brief should be considered in order to “meet the ends of
justice and facilitate a ruling on the merits.”
RAP 10.3(c) provides that, “[a] reply brief should conform with subsections (1), (2), (6), (7), and (8) of section (a) and be limited
to a response to the issues in the brief to which the reply brief is directed.” “A reply brief is generally not the proper forum to
address new issues because the respondent does not get an opportunity to address the newly raised issues.” City of Spokane v.
White, 102 Wash.App. 955, 963, 10 P.3d 1095 (2000) (citing RAP 10.3(c); Dykstra v. Skagit County, 97 Wash.App. 670, 676,
985 P.2d 424 (1999)).
Sections A, C, G, and I of Worthington's reply brief all consist of arguments not previously raised or are premised on facts not in
the record. Kent's motion is granted with respect to these sections. Kent's motion is denied with respect to sections B, D, and H.
Kent additionally moved to strike all appendices to Worthington's reply brief. “An appendix may not include materials not contained
in the record on review without permission from the appellate court, except as provided in rule 10.4(c).” RAP 10.3(a)(8).
Appendix D does not appear in the record, nor did Worthington seek permission from the Supreme Court to include materials not
contained in the record. We therefore grant Kent's motion to strike appendix D. Kent's motion is denied with respect to Appendices
A and C.
Appendix B is a copy of an unpublished federal district court decision, which Worthington cited in support of his argument in
section G. As we have already stricken section G, we have no basis to consider-the material in Appendix B. Kent's motion with
respect to this appendix is thus moot. '

" Worthington contends that we should waive RAP 10.3(c) and nevertheless consider sections A, C, G, I, and Appendices B and
D. RAP 18.8(a) allows this court to waive any of the RAPs “in order to serve the ends of justice.” In addition to Worthington's
opening brief, this court has received briefing from Sarich, Tsang, Kent, and two amici curiae. Accordingly, it is not necessary to
consider Worthington's new arguments “in order to serve the ends of justice” in this case. Worthington's motion is denied.

As an initial matter, Kent claims that Sarich and Worthington lack standing to assert these arguments. However, in the trial court, Kent
sought and was granted affirmative relief against all plaintiffs, including Sarich and Worthington. Because Sarich and Worthington
are now subject to a permanent injunction, they both have standing on appeal. Orion Corp. v. State, 103 Wash.2d 441, 455, 693
P.2d 1369 (1985); see also Casey v. Chapman, 123 Wash.App. 670, 676, 98 P.3d 1246 (2004) (“Parties whose financial interests
are affected by the outcome of a declaratory judgment action have standing.”). Moreover, as soon as Kent sought affirmative relief
against them in the trial court, their standing was established. Vovos v. Grant, 87 Wash.2d 697, 699, 555 P.2d 1343 (1976) (“A
person has standing to challenge a court order or other court action if his protectable interest is adversely affected thereby.”) The
critical question is whether “if the relief requested is granted,” will the litigants' protectable interests be affected. Herrold v. Case,
42 Wash.2d 912, 916, 259 P.2d 830 (1953); cf. Snohomish County Bd. of Equalization v. Dep't of Revenue, 80 Wash.2d 262, 264—
64,493 P.2d 1012 (1972) (“Without a decision of this court, [the plaintiffs] were placed in a position of making a determination of a
difficult question of constitutional law with the possibility of facing both civil and criminal penalties if they made the wrong choice.
One of the purposes of declaratory judgment laws is to give relief from such situations.” (emphasis added) (footnotes omitted)).
“(b) The qualifying patient or designated provider possesses no more cannabis than the limits set forth in RCW 69.51A.040(1); (c) The
qualifying patient or designated provider is in compliance with all other terms and conditions of this chapter.” RCW 69.51A.043(1).
In State v. Kurtz. 178 Wash.2d 466, 476, 309 P.3d 472 (2013), the Supreme Court briefly stated in dicta, “[1]n 2011 the legislature
amended the Act making qualifying marijuana use a legal use, not simply an affirmative defense.” As authority for this assertion,
the court cited RCW 69.51A.005. RCW 69.51A.005, a preexisting provision entitled “Purpose and intent,” was amended by the
legislature in ESSSB 5073, section 102. Section 102 was included in the bill as passed by both houses of the legislature and accurately
expresses the intent of the original bill. While the governor did not veto section 102, the governor's veto of numerous other sections
of the bill significantly changed the bill's purpose. Additionally, the governor did veto section 101, a new statement of legislative
purpose quoted, supra, at 1249. Moreover, the parties in Kurtz did not address this question in their briefing to the Supreme Court
and the court's footnoted statement was not important to its holding. Thus, we do not view this statement in Kuriz as controlling the
outcome of this litigation. In our decision in Reis, No. 69911-3-1, we further explain our view in this regard.
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Kent characterizes this statement as errant. As stated above, the governor was not saying that she intended to legalize marijuana. As
the bill did add an affirmative defense relating to collective gardens, the governor's statement was not errant.

A city's traditional authority is defined by the state constitution as the power to “make and enforce within its limits all such local
police, sanitary and other regulations as are not in conflict with general laws.” CONST. art. XI, § 11.

The Challengers also contend that RCW 69.51A.025 precludes cities from banning collective gardens. This provision states, “Nothing
in this chapter or in the rules adopted to implement it precludes a qualifying patient or designated provider from engaging in the
private, unlicensed noncommercial production, possession, transportation, delivery, or administration of cannabis for medical use as
authorized under RCW 69.51A.040.” RCW 69.51A.025. Contrary to the Challengers' assertion, a city zoning ordinance is not a “rule
adopted to implement” the MUCA. The cited provision refers to anticipated Department of Health regulations which would have
been adopted as rules contained within the Washington Administrative Code, had the governor not vetoed the regulatory scheme.
The Challengers do not contend that the Ordinance is unreasonable or not local.

To decide this case, we need not determine whether the Ordinance would be valid had the MUCA actually legalized medical
marijuana. Therefore, we decline to further address this subject.

The Challengers additionally assert that the trial court erred by issuing a permanent injunction against them. We review the trial
court's decision to grant a permanent injunction for an abuse of discretion. Wash. Fed'n of State Emps. v. State, 99 Wash.2d 878,
887, 665 P.2d 1337 (1983). “A party seeking an injunction must show (1) a clear legal or equitable right, (2) a wellgrounded fear of
immediate invasion of that right, and (3) actual and substantial injury as a result.” Resident Action Council v. Seattle Hous. Auth.,
177 Wash.2d 417, 445-46, 300 P.3d 376 (2013). In their pleadings, each plaintiff expressed an intention to violate Kent's ordinance.
Thus, the trial court did not abuse its discretion by granting the injunction.

End of Document @ 2014 Thomson Reuters. No claim to original U.S. Government Works.




Robert W. Ferguson

Attorney General of Washington

STATUTES—INITIATIVE AND REFERENDUM—ORDINANCES—COUNTIES—
CITIES . AND TOWNS—PREEMPTION—POLICE POWERS—Whether Statewide
Initiative Establishing System For Licensing Marijuana Producers, Processors, And
Retailers Preempts Local Ordinances

1. Initiative 502, which establishes a licensing and regulatory system for marijuana
producers, processors, and retailers, does not preempt counties, cities, and towns
from banning such businesses within their jurisdictions.

2. Local ordinances that do not expressly ban state-licensed marijuana licensees from
operating within the jurisdiction but make such operation impractical are valid if
they properly exercise the local jurisdiction’s police power.

January 16, 2014

The Honorable Sharon Foster

Chair, Washington State Liquor Control Board Cite As:

3000 Pacific Avenue SE AGO 2014 No. 2
Olympia, WA 98504-3076

Dear Chair Foster:

By letter previously acknowledged, ydu have requested our opinion on the following
paraphrased questions:

1. Are local governments preempted by state law from banning the
location of a Washington State Liquor Control Board licensed
marijuana producer, processor, or retailer within their jurisdiction?

2, May a local government establish land use regulations (in excess of
the Initiative 502 buffer and other Liquor Control Board
requirements) or business license requirements in a fashion that
makes it impractical for a licensed marijuana business to locate within

. their jurisdiction?

BRIEF ANSWERS

1. No. Under Washington law, there is a strong presumption against finding that state
law preempts local ordinances. Although Initiative 502 (I-502) establishes a licensing and
regulatory .system for marijuana producers, processors, and retailers in Washington State, it
includes no clear indication that it was intended to preempt local authority to regulate such
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‘businesses. We therefore conclude that-1-502 left in place the normal powers of local
governments to regulate within their jurisdictions.

2. Yes. Local governments have broad authority to regulate within their jurisdictions,
and nothing in I-502 limits that authority with respect to licensed marijuana businesses.

/ . BACKGROUND

1-502 was approved by Washington voters on November 6, 2012, became effective 30
days thereafter, and is codified in RCW 69.50. It decriminalized under state law the possession
of limited amounts of useable marijuana’ and marijuana-infused products by persons twenty-one
years or older. It also decriminalized under state law the production, delivery, distribution, and
sale of marijuana, so long as such activities are conducted in accordance with the initiative’s
provisions and implementing regulations. It amended the implied consent laws to specify that
anyone operating a motor vehicle is deemed to have consented to testing for the active chemical
in marijuana, and amended the driving under the influence laws to make it a criminal offense to
operate a motor vehicle under the influence of certain levels of marijuana. '

[-502 also established a detailed licensing program for three categories of marijuana
businesses: production, processing, and retail sales. The marijuana producer’s license governs
the production of marijuana for sale at wholesale to marijuana processors and other marijuana
producers. RCW 69.50.325(1). The marijuana processor’s license governs the processing,
packaging, and labeling of useable marijuana and marijuana-infused products for sale at
wholesale to marijuana retailers. RCW 69.50.325(2). The marijuana retailer’s license
governs the sale of useable marijuana and marijuana-infused products in retail stores.
RCW 69.50.325(3). .

Applicants for producer, processor, and retail sales licenses must identify the location of -
the proposed business. RCW 69.50.325(1), (2), (3). This helps ensure compliance with the
requirement that “no license may be issued authorizing a marijuana business within one thousand
feet of the perimeter of the grounds of any elementary or secondary school, playground,
recreation center or facility, child care center, public park, public transit center, or library, or any
game arcade admission to which is not restricted to persons aged twenty-one years or older.”
RCW 69.50.331(8). '

Upon receipt of an application for a producer, processor, or retail sales license, the Liquor
Control Board must give notice of the application to the appropriate local jurisdiction.
RCW 69.50.331(7)(a) (requiring notice to the chief executive officer of the incorporated city or
town if the application is for a license within an incorporated city or, town, or the county
legislative authority if the application is.for a license outside the boundaries of incorporated

! Useable marijuana means “dried marijuana flowers” and does not include marijuana-infused products.
RCW 69.50.101(1D).
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cities or towns). The local jurisdiction may file written objections with respect to the applicant
or the premises for which the new or renewed license is sought. RCW 69.50.331(7)(b).

The local jurisdictions’ written objections must include a statement of all facts upon
which the objections are based, and may include a request for a hearing, which the Liquor
Control Board may grant at its discretion. RCW 69.50.331(7)(c). The Board must give
“substantial weight” to a local jurisdiction’s objections based upon chronic illegal activity
associated with the applicant’s operation of the premises proposed to be licensed, the applicant’s
operation of any other licensed premises, or the conduct of the applicant’s patrons inside or
outside the licensed premises. RCW 69.50.331(9). Chronic illegal activity is defined as a
pervasive pattern of activity that threatens the public health, safety, and welfare, or an
unreasonably high number of citations for driving under the influence associated with the
applicant’s or licensee’s operation of any licensed premises. RCW 69.50.331(9).2

In addition to the licensing provisions in statute, I-502 directed the Board to adopt rules
establishing the procedures and criteria necessary to supplement the licensing and regulatory
system. This includes determining the maximum nurmber of retail outlets that may be licensed in
each county, taking into consideration population distribution, security and safety issues, and the
provision of adequate access to licensed sources of useable marijuana and marijuana-infused
products to discourage purchases. from the illegal market. RCW 69.50.345(2). The Board has
done so, capping the number of retail licenses in the least populated counties of Columbia
County, Ferry County, and Wahkiakum County at one and the number in the most populated
county of King County at6l, w1th a broad range in between. See WAC 314-55-081.

The Board also adopted rules establishing various requirements mandated or authorized
by 1-502 for locating and operating marijuana businesses on licensed premises, including
minimum residency requirements, age restrictions, and background checks for licensees and
employees; signage and advertising limitations; requirements for insurance, recordkeeping,
reporting, and taxes; and detailed operating plans for security, traceability, employee
qualifications and training, and destruction of waste. See generally WAC 314-55.

Additional requirements apply for each license category. Producers must describe plans
for transporting products, growing operations, and testing procedures and protocols.
WAC 314-55-020(9). Processors must describe plans for transporting products, processing
operations, testing procedures and protocols, and packaging and labeling,. WAC 314-55-020(9).
Finally, retailers must also describe which products will be sold and how they will be displayed,
and may only operate between 8 a.m. and 12 midnight. WAC 314-55-020(9), -147.

The rules also make clear that receipt of a license from the Liquor Control Board does not
entitle the licensee to locate or operate a marijuana processing, producing, or retail business. in
violation of local rules or without any necessary approval from local jurisdictions. WAC 314-

? The provision for objections based upon chronic illegal activity is identical to one of the proviéions for
_ local jurisdictions to object to the granting or renewal of liquor licenses. RCW 66.24.010(12).
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-55-020(11) provides as follows: “The issuance or approval of a license shall not be construed as -
a license for, or an approval of, any violations of local rules or ordinances including, but not
limited to: Building and fire codes, zoning ordinances, and business licensing requirements.”

ANALYSIS

Your \question acknowledges that local governments have jurisdiction over land use
issues like zoning and may exercise the option to issue business licenses. This authority comes
from article XI, section 11 of the Washington Constitution, which provides that “[a]ny county,
city, town or township may make and enforce within its limits all such local police, sanitary and
other regulations as are not in conflict with general laws.” The limitation on this- broad local
authority requiring that such regulations not be “in conflict with general laws” means that state
law can preempt local regulations and render them unconstitutional either by occupying the field
of regulation, leaving no room for concurrent local jurisdiction, or by creating a conflict such
that state and local laws cannot be harmonized. Lawson v. City of Pasco, 168 Wn.2d 675, 679,
230 P.3d 1038 (2010).

Local ordinances are entitled to a presumption of constitutionality. State v. Kirwin, 165
Wn.2d 818, 825, 203 P.3d 1044 (2009). Challengers to a local ordinance bear a heavy burden of
proving it unconstitutional. Id. “Every presumption will be in favor of constitutionality.” HJS
Dev., Inc. v. Pierce County ex. rel. Dep’t of Planning & Land Servs., 148 Wn.2d 451, 477, 61
P.3d 1141 (2003) (internal quotation marks omitted). . '

A, Field Preemption

Field preemption arises when a state regulatory system occupies the entire field of
regulation on a particular issue, leaving no room for local regulation. Lawson, 168 Wn.2d at
679. Field preemption may be expressly stated or may be implicit in the purposes or facts and
circumstances of the state regulatory system. /d.

) :

I-502 does not express any indication that the state licensing and operating system
preempts the field of marijuana regulation. Although 1-502 was structured as a series of
amendments to the controlled substances act, which does contain a preemption section, that
- section makes clear that state law “fully occupies and preempts the entire field of setting
penalties for violations of the controlled substances act.” RCW 69.50.608 (emphasis added).® It -
also allows “[c]ities, towns, and counties or other municipalities [to] enact only those laws and

L

> RCW 69.50.608 provides: “The state of Washington fully occupies and preempts the entire field of
setting penalties for violations of the controlled substances act, Cities, towns, and counties or other municipalities
may enact only those laws and ordinances relating to controlled substances that are consistent with this chapter.
Such local ordinances shall have the same penalties as provided for by state law. Local laws and ordinances that are
inconsistent with the requirements of state law shall not be enacted and are preempted and repealed, regardless of -
the nature of the code, charter, or home rule status of the city, town, county, or municipality.” The Washington
Supreme Court has interpreted this provision as giving local jurisdictions concurrent authority to criminalize drug-
related activity. City of Tacoma v. Luvene, 118 Wn.2d 826, 835, 827 P.2d 1374 (1992).
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_ordinances relating to controlled substances that are consistent with this chapter.”
RCW 69.50.608. Nothing in this language expresses an intent to preempt the entire field of
regulating businesses licensed under I-502. ' : :

With respect to implied field preemption, the “legislative intent” of an initiative is
derived from the collective intent of the people and can be ascertained by material in the official
voter’s pamphlet. Dep’t of Revenue v. Hoppe, 82 Wn.2d 549, 552, 512 P.2d 1094 ( 1973); see
also Roe v. TeleTech Customer Care Mgmt., LLC, 171 Wn.2d 736, 752-53, 257 P.3d 586 (201 1).
Nothing in the official voter’s pamphlet cvidences a collective intent for the state regulatory
system to preempt the entire field of marijuana business licensing or operation. Voters’
Pamphlet 23-30 (2012). Moreover, both your letter and the Liquor Control Board’s rules
recognize the authority of local jurisdictions to impose regulations on state licensees. These
facts, in addition to the absence of express intent suggesting otherwise, make clear that I-502 and
 its implementing regulations do not occupy the entire field of marijuana business regulation.

B. Conflict Preemption

Conflict preemption arises “when an ordinance permits what state law forbids or forbids -
what state law permits.” Lawson, 168 Wn.2d at 682. An ordinance is constitutionally invalid if
it directly and irreconcilably conflicts with the statute such that the two cannot be harmonized.
Id.; Weden v. San Juan County, 135 Wn.2d 678, 693, 958 P.2d 273 (1998). Because “[e]very
presumption will be in favor of constitutionality,” courts make every effort to reconcile state and
local law if possible. HJS Dev., 148 Wn.2d at 477 (internal quotation marks omitted). We adopt
this same deference to local jurisdictions. .

An ordinance banning a particular activity directly and irreconcilably conflicts with state
law when state law specifically entitles one to engage in that same activity in circumstances
.outlawed by the local ordinance. For example, in Entertainment Industry Coalition v. Tacoma-
Pierce County Health Department, 153 Wn.2d 657, 661-63, 105 P.3d 985 (2005), the.state law
in effect at the time banned smoking in public places except in designated smoking areas, and
specifically authorized owners of certain businesses to designate smoking areas. The state law
provided, in relevant part: “A smoking area may be designated in a public place by the owner . .
<. Former RCW 70.160.040(1) (2004), repealed by Laws of 2006, ch. 2, § 7(2) (Initiative
Measure 901). Thé Tacoma-Pierce County Health Department ordinance at issue banned
smoking in all public places. The Washington Supreme Court struck down the ordinance as
directly and irreconcilably conflicting with state law because it prohibited what the state law
authorized: the business owner’s choice whether to authorize a smoking area.

Similarly, in Parkland Light & Water Co. v. Tacoma-Pierce County Board of Health, 151
Wn.2d 428, 90 P.3d 37 (2004), the Washington Supreme Court invalidated a Tacoma-Pierce
County Health Department ordinance requiring fluoridated water.. The state law at issue
authorized the water districts to decide whether to fluoridate, saying: “A water district by a
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majority vote of its board of commissioners may fluoridate the water supply system of the watér
district.” RCW 57.08.012. The Court interpreted this provision as giving water districts the
ability to regulate the content and supply of their water systems. Parkland Light & Water Co.,
151 Wn.2d at 433. The local health department’s attempt to require fluoridation conflicted with
the state law expressly giving that choice to the water districts. As they could not be reconciled,
the Court struck down the ordinance as unconstitutional under conflict preemption analysis.

By contrast, Washington courts have consistently upheld local ordinances banning an
activity when state law regulates the activity but does not grant an unfettered right or entitlement
to engage in that activity. In Weden v. San Juan County, the Court upheld the constitutionality of

" the County’s prohibition on motorized personal watercraft in all marine waters and one lake in
San Juan County. The state laws at issue created registration and safety requirements for vessels
and prohibited operation of unregistered vessels. The Court rejected the argument that state
regulation of vessels constituted permission to operate vessels anywhere in the state, saying,
“[n]Jowhere in the language of the statute can it be suggested that the statute creates an
unabridged right to operate [personal watercraft] in all waters throughout the state.” Weden, 135
Wn.2d at 695. The Court further explained that “[r]egistration of a vessel is nothing more than a
precondition to operating a boat.” Id. “No unconditional right is granted by obtaining such
registration.” Id. Recognizing that statutes often impose preconditions without granting
unrestricted perrnission to participate in an activity, the Court also noted the following examples:
“[pJurchasing a hunting license is a precondition to hunting, but the license certainly does not
allow hunting of endangered species or hunting inside the Seattle city limits,” and “[r]eaching
the age of 16 is a precondition to driving a car, but reaching 16 does not create an unrestricted
right to drive a car however and wherever one desires.” Id. at 695 (internal citation omitted).

[

Relevant here, the dissent in Weden argued: “Where a state statute licenses a particular
activity, counties may enact reasonable regulations of the licensed activity within their borders
but they may not prohibit same outright[,]” and that an ordinance banning the activity “renders
the state permit a license to do nothing at all.” Weden, 135 Wn.2d at 720, 722 (Sanders, J.,
dissenting). The majority rejected this approach; characterizing the state law as creating not an
unabridged right to operate personal watercraft in the state, but rather a registration requirement
that amounted only to a precondition to operating a boat in the state.

In State ex rel. Schillberg v. Everett District Justice Court, 92 Wn.2d 106, 594 P.2d 448
(1979), the Washington Supreme Court similarly upheld a local ban on internal combustion
motors on certain lakes. The Court explained: “A statute will not be construed as taking away
the power of a municipality to legislate unless this intent is clearly and expressly stated.” Id. at
108. The Court found no conflict because nothing in the state laws requiring safe operation of
vessels either expressly or impliedly provided that vessels would be allowed on all waters of the

.. State. '
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The Washington Supreme Court also rejected a conflict preemption challenge to the City
of Pasco’s ordinance prohibiting placement of recreational vehicles within mobile home parks.
Lawson, 168 Wn.2d at 683-84. Although state law regulated rights and duties arising from
mobile home tenancies and recognized that such tenancies may include recreational vehicles, the
Court reasoned “[t]he statute does not forbid recreational vehicles from being placed in the lots,
nor does it create a right enabling their placement.” Id. at 683. The state law simply regulated
recreational vehicle tenancies, where such tenancies exist, but did not prevent municipalities
from deciding whether or not to allow them. Id. at 684.

Accordingly, the question whether “an ordinance . . . forbids what state law permits™ is
more complex than it initially appears. Lawson, 168 Wn.2d at 682. The question is not whether
state law permits an activity in some places or in some general sense; even “[t]he fact that an
activity may be licensed under state law does not lead to the conclusion that it. must be pérmitted
under local law.” Rabon v. City of Seattle, 135 Wn.2d 278, 292, 957 P.2d 621 (1998) (finding no

preemption where state law authorized licensing of “dangerous dogs” while city ordinance .

forbade ownership of “vicious animals”). Rather, a challenger must meet the heavy burden of
proving that state law creates an entitlement to engage in an activity in circumstances outlawed
by the local ordinance. For example, the state laws authorizing business owners to designate
* smoking areas and water districts to decide whether to fluoridate their water systems amounted
to statewide entitlements that local jurisdictions could not take away. But the state laws
requiring that vessels be registered and operated safely and regulating recreational vehicles in
mobile home tenancies simply contemplated that those activities would occur in some places and
established preconditions; they did not, however, override the local jurisdictions’ decisions to
prohibit such activities.

Here, [-502 authorizes the Liquor Control Board to issue licenses for marijuana
producers, processors, and retailers. Whether these licenses amount to an entitlement to engage
in such businesses regardless of local law or constitute regulatory preconditions to engaging in
such businesses is the key question, and requires a close examination of the statutory language.

RCW 69.50.325 provides, in relevant part: Y

(1) There shall be a marijuana producer’s license to produce marijuana for
sale at wholesale to marijuana processors and other marijuana producers,
regulated by the state liquor control board and subject to annual renewal. . . .

(2) There shall be a marijuana processor’s license to process, package,

and label useable marijuana and marijuana-infused products for sale at wholesale

. to marijuana retallers, regulated by the state liquor control board and subject to
annual renewal. .
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?3) ‘There shall be a marijuana retailer’s license to sell useable nﬁarijuana
and marijuana-infused produicts at retail in retail outlets, regulated by the state
liquor control board and subject to annual renewal, . . . '

RCW 69.50.325(1)-(3). Each of these subsections also includes language providing that
activities related to such licenses are not criminal or civil offenses under Washington state law,
provided they comply with I-502 and the Board’s rules, and that the licenses shall be issued in
the name of the applicant and shall specify the location at which the applicant intends to operate,
They also establish fees for issuance and renewal and clarify that a separate license is required
for each location at which the applicant intends to operate. RCW 69.50.325.

While these provisions clearly authorize the Board to issue licenses for marijuana
producers, processors, and retail sales, they lack the definitive sort of language that would be
necessary to meet the heavy burden of showing state preemption. They simply state that there
“shall be a. .. license” and that engaging in such activities with a license “shall not be a criminal
or civil offense under Washington state law.” RCW 69.50.325(1). Decriminalizing such
activities under state law and imposing restrictions on licensees does not amount to entitling one
to engage in such businesses regardless of local law. Given that “every presumption” is in favor
of upholding local ordinances (HJS Dev., Inc.; 148 Wn.2d at 477), we find no irreconcilable
conflict betweeri 1-502’s licensing system and the ability of local governments to prohibit
licensees from operating in their jurisdictions. '

We have considered and rejected a number of counterarguments in reaching this
conclusion, First, one could argue that the statute, in allowing Board approval of licenses at
specific locations (RCW 69.50.325(1), (2), (3)), assumes that the Board can approve a license at
any location in any jurisdiction. This argument proves far too much, however, for it suggests
that a license from the Board could override any local zoning ordinance, even one unrelated to
I-502. For example, I-502 plainly would not authorize a licensed marijuana retailer to locate in
an area where a local jurisdiction’s zoning allows no retail stores of any kind. The Board’s own
rules confirm this: “The issuance or approval of a license shall not be construed as a license for,
or an approval of, any violations of local rules or ordinances including, but not
limited to: Building and fire codes, zoning ordinances, and business licensing requirements.”
WAC 314-55-020(11). ' :

Second, one could argue that a local jurisdiction’s prohibition on marijuana licensees
confliéts with the provision in I-502 authorizing the Board to establish a maximum number of
licensed retail outlets i each county. RCW 69.50.345(2); see also RCW 69.50.354. But there is
no irreconcilable conflict here, because the Board is allowed to set only a maximum, and nothing
in }-502 mandates a minimum number of licensees in any jurisdiction. The drafters of I-502
certainly could have provided for a minimum number of licensees per jurisdiction, which would
have been a stronger indicator of preemptive intent, but they did not.
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Third, one .could argue that because local jurisdiétions are allowed to object to specific
license applications and the Board is allowed to override those objections and grant the license
anyway (RCW 69.50.331(7), (9)); local jurisdictions cannot have the power to ban licensees
altogether. But such a ban can be harmonized with the objection process; while some
jurisdictions might want to ban I-502 licensees altogether, others might want to allow them but
- still object to specific applicants or locations. Indeed, this is the system established under the
state liquor statutes, which I-502 copied in many ways. Compare RCW 69.50.331 with
RCW 66.24.010 (governing the issuance of marijuana licenses and liquor licenses, respectively,
in parallel terms and including provisions-for local government input regarding licensure). The
state laws governing liquor allow local governments to object to specific applications
- (RCW 66.24.010), while also expressly authorizing local areas to prohibit the sale of liquor
altogether.. See generally RCW 66.40. That the liquor opt out statute coexists with the liquor
licensing notice and comment process undermines any argument that a local marijuana ban
irreconcilably conflicts with the marijuana licensing notice and comment opportunity.

Fourth, RCW 66.40 expressly allows local governments to ban the sale of liquor. Some
may argue that by omitting such a provision, 1-502’s drafters implied an intent to bar local
governments from banning the sale of marijuana. Intent to preempt, however, must be “clearly
and expressly stated.” State ex rel. Schillberg, 92 Wn.2d at 108. Moreover, it is important to
remember that cities, towns, and counties derive their police power from article XI, section 11 of
the Washington Constitution, not from statute. Thus, the relevant question is not whether the
initiative provided local jurisdictions with such authority, but whether it removed local
Jurisdictions® preexisting authority.

Finally, in reaching this conclusion, we are mindful that if a large number of jurisdictions

" were to ban licensees, it could interfere with the mieasure’s intent to supplant the illegal
marijuana market. But this potential consequence is insufficient to overcome the lack of clear
preemptive language or intent in the initiative itself. The drafters of the initiative certainly could
have used clear language preempting local bans. They did not. The legislature, or the people by -
initiative, can address this potential issue if it actually comes to pass.

With respect to your second question, about whether local jurisdictions can impose
regulations making it “impractical” for I-502 licensees to locate and operate within their
boundaries, the answer depends on whether such regulations constitute a valid exercise of the
police power or otherwise conflict with state law. As a general matter, as discussed above, the
Washington Constitution provides broad authority for local jurisdictions to regulate within their
boundaries and impose land use and business licensing requirements. Ordinances must be a
reasonable exercise of a jurisdiction’s police power in order to pass muster under article XI,
section 11 of the state constitution. Weden, 135 Wn.2d at 700. A law is a reasonable regulation
if it promotes public safety, health, or welfare and bears a reasonable and substantial relation to
accomplishing the purpose pursued. Id. (applying this test to the personal watercraft ordinance);
see also Duckworth v. City of Bonney Lake, 91 Wn.2d 19, 26, 586 P.2d 860 (1978) (applying this
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test to a zoning ordinance). Assuming local ordinances satisfy this test, and that no other
constitutional or statutory basis for a challenge is presented on particular facts, we see no
impediment to jurisdictions imposing additional regulatory requirements, although whether a
particular ordinance satisfies this standard would of course depend on the specific facts in each
case.

‘We trust that ﬂle'foregding will be useful to you.
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