
 

 

 

 

 

 

Exhibit S 

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



COY00341309b

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14

jsafarli
Rectangle

jsafarli
Rectangle

jsafarli
Rectangle



 

 

 

 

 

 

Exhibit T 

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



COY00341141b

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14

jsafarli
Rectangle

jsafarli
Rectangle

jsafarli
Rectangle



 

 

 

 

 

 

Exhibit U 

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



COY00341386b

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14

jsafarli
Rectangle

jsafarli
Rectangle



 

 

 

 

 

 

Exhibit V 

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



Defendants’ Senate Factors Expert Report 
 

Stephan Thernstrom, Ph.D. 
Harvard University 

April 5, 2013 
 

Montes, et al. v. City of Yakima, et al. 
United States District Court for the Eastern District of Washington 

Cause No. 12-cv-3108-TOR 

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



37 

political leaders had a crystal ball to tell them that Yakima would before long become a  

magnet for Latino migrants. This is another instance in which Dr. Fraga leaps to 

conclusions untethered to the evidence. 

 

Dr. Fraga devotes a dozen pages of his report to a detailed examination of the 

unsuccessful campaigns for the council conducted by three Latinos in the 2009 and 2011 

elections. [27-39.] According to him, “elements of each of these campaigns reflect the 

use of subtle racial appeals” that tainted the results. [27.] The first necessary step to take 

in evaluating evidence that supposedly shows the use of forbidden racial appeals in the 

course of campaigns is to clarify what is meant by the term “racial appeal” in this 

context. There always will be disagreement about exactly where to draw the line, but 

looking at both ends of the spectrum ought to help clarify the matters. The Senate 

Committee that drew up the 1982 list of “Senate Factors” included “the use of overt or 

subtle racial appeals in political campaigns.” The Senators had heard testimony that 

referred to examples in which a Caucasian candidate said things like “if this black man 

ever gets into office, we’ll be in big trouble.” That’s surely a blatant racial appeal. A 

milder statement like “I’m the only Caucasian in the race” would also presumably flunk 

this test.  

 

At the opposite end of the spectrum, most people would think, would be statements by a 

minority candidate that alluded to their ethnic background in some way and reflected on 

how their lives had been affected by their origins. President Barack Obama’s successful 

race for the presidency in 2008 obviously fits this category. He appeared before a number 

of African-American audiences, and often spoke about matters of race. Certainly he never 

pretended that he was of Caucasian and only Caucasian origin. Would anyone say that 

President Obama made “racial appeals” that improperly influenced the outcome in 

November?  

 

Now consider where Dr. Fraga draws the line between calls a “racial appeal” and mere 

references to race and ethnicity in the course of campaigns in Yakima. Unless I have 

completely misunderstood him, he doesn’t draw a line at all.  Any reference to the ethnic 
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background of a candidate, he appears to be saying, constitutes a “racial appeal.” Over 

the years I have read a good many reports by plaintiff experts who testified that racial 

appeals had been used in the course of political campaigns, but I have never seen one that 

approaches the issue in this absolutist way. Dr. Fraga’s conception of a racial appeal is 

preposterously expansive. 

 

Dr. Fraga is dismayed that in these three campaigns “the Latino origin” of the candidates 

was “openly discussed and is likely to have affected how voters evaluated these Hispanic 

candidates.” [27.] Since such considerations might be salient to voters, in his view, it is 

illegitimate for them to be “openly discussed.” In the case of Sonia Rodriguez, he notes 

that after she was given a temporary appointment to fill out a term on the council, the 

newspaper said that was “believed to be the first Latino to serve on the City Council in 

Yakima’s 122-year history.” The mayor, according to the paper, had “openly campaigned 

for a Latino on the all-white council,” and after he succeeded in appointing Ms. 

Rodriguez he remarked that we “did something that was really important today.” [28-30.] 

The paper subsequently referred to Ms. Rodriguez as an “ethnic icebreaker,” and quoted 

the mayor’s opinion that “she seems to understand the weight of being a Latina in this 

situation.” The candidate herself said that she was “interested in giving voice to a 

community that has lived in the shadow in Yakima.” All of these innocuous comments, 

not only from the mouths of Caucasians who were indubitably supporters of Rodriguez 

but from the candidate herself, rang an alarm bell for Dr. Fraga. These remarks, he 

maintains, might have tipped the election. In other words, any statements that suggest the 

race or ethnicity of a specific candidate amount to a forbidden “racial appeal.”  

 

Thus the newspaper tainted the election by mentioning that the appointment of Sonia 

Rodriguez to the council made her a “first.” That was beyond the bounds. Nor should the 

candidate herself have revealed her origins and her identification with the city’s Hispanic 

community. Presumably she should never have joined the Washington State Hispanic Bar 

Association either, anticipating that membership in any ethnic organization would blight 

the campaign if she were to run for public office someday. It would seem that Dr. Fraga 

believes that if anyone had asked candidate Rodriguez a question about how her life 
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experiences had led her to venture into electoral politics, Ms. Rodriguez should have 

responded by giving nothing more than her name, rank, and serial number. It is curious 

that Dr. Fraga supports this lawsuit, but wants all references to ethnic origins, even by the 

candidates themselves, to be erased from public discourse.  

 

Of course he cannot be serious about this. He knows that Yakima is not a vast impersonal 

metropolis like Chicago or Los Angeles. Local people who have lived there for any 

length of time tend to know the background of office-holders and candidates. Even if all 

public references to such matters were somehow suppressed, many Latino names are 

markers of ethnic origins.  Does he envision a ballot in which the candidates are 

designated as “Candidate No. 1,” “Candidate No. 2,” etc.? Presumably the contestants 

could not give speeches before large crowds or appear on television either, if their 

physical appearance might be a clue to their origins.   

 

This off-the- wall argument, though, does make a certain sense, given his perspective on 

these matters. Dr. Fraga fervently believes that the city’s electoral processes are unfair 

and need to be changed. He is sure that Yakima Caucasians feel so much racial animus 

against Latinos that Hispanic candidates cannot win at-large elections unless most voters 

don’t even know that their ethnic identity. Such anonymity is manifestly unattainable, at 

least in a city as small as Yakima. Given that, Dr. Fraga’s tortured argument about what 

constitutes a “racial appeal” is not wholly illogical.  

 

Dr. Fraga’s implicit conclusion that a candidate’s identification as a Latino is an 

insurmountable barrier to winning an election at-large elected office is demonstrably 

false. Latino candidates who did not attempt to conceal their ethnic origins have already 

been elected to the School Board several times, although you wouldn’t know if from 

reading the Fraga Report.  

 
 
 
 
 

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



 

 

 

 

 

 

Exhibit W 

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



Luz Bazan Gutierrez
May 23, 2014

(855) 655-0550
U.S. LEGAL SUPPORT

1

              UNITED STATES DISTRICT COURT

             EASTERN DISTRICT OF WASHINGTON

______________________________________________________

 ROGELIO MONTES and MATEO         )

 ARTEAGA,                         )

               Plaintiffs,        )

      vs.                         )

 CITY OF YAKIMA; MICAH CAWLEY,    ) 2:12-cv-03108-TOR

 in his official capacity as      )

 Mayor of Yakima; and MAUREEN     )

 ADKISON, SARA BRISTOL, KATHY     )

 COFFEY, RICK ENSEY, DAVE ETTL,   )

 and BILL LOVER, in their         )

 official capacity as members     )

 of the Yakima City Council,      )

               Defendants.        )

______________________________________________________

           DEPOSITION UPON ORAL EXAMINATION OF

                  LUZ BAZAN GUTIERREZ

______________________________________________________

                       9:59 a.m.

                      MAY 23, 2014

           6 SOUTH SECOND STREET, SUITE 1001

                   YAKIMA, WASHINGTON

REPORTED BY:  ELEANOR MITCHELL, RPR, CCR 3006

Case 2:12-cv-03108-TOR    Document 79-4    Filed 07/22/14



Luz Bazan Gutierrez
May 23, 2014

(855) 655-0550
U.S. LEGAL SUPPORT

108

1 be.

2      Q.  Do you think it's important for a

3 councilmember to be elected by the entire city?

4      A.  Well, that's what the at-large do, and that's

5 where it is right now.

6      Q.  Right.  No, I'm asking:  Do you think it's a

7 good idea or important for a councilmember to be

8 elected by the entire city?

9               MS. BAKER:  Object.  Vague.

10      Q.  (BY MR. SAFARLI.)  Let me ask it this way:  Do

11 you think there's any benefit from having an elected

12 official elected on a citywide basis?

13      A.  I think it is better to have elections

14 representatives within each district and then have the

15 three elected at large by everyone.

16      Q.  So you think there is a benefit to having

17 some --

18               MS. BAKER:  Asked and answered.

19      Q.  (BY MR. SAFARLI.)  Just want to make sure I'm

20 understanding your testimony.

21               MS. BAKER:  Objection.  You've asked her

22 four times or five times before I even bothered to

23 object.

24      Q.  (BY MR. SAFARLI.)  So I just want to

25 understand:  You're saying there is a benefit to having
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1 some at-large representation?

2      A.  Some.

3      Q.  Do you think that the current -- current city

4 council is responsive to the needs of the Latino

5 community?  I'm referring to the current city council.

6      A.  No.

7      Q.  Okay.  And why do you say that?

8      A.  Because if you see who are the members of the

9 current city council, I think they -- they basically

10 represent the -- the majority population.

11      Q.  And when you say "majority population," what

12 do you mean?

13      A.  The white population.

14      Q.  So you think that the current city council

15 does not -- is not responsive to the needs of the

16 Latino community 'cause there are no Latinos on the

17 city council?

18               MS. BAKER:  Object.  Mischaracterizes

19 prior testimony.

20      Q.  (BY MR. SAFARLI.)  Go ahead and answer if you

21 can.  Go ahead and answer if you can.

22      A.  Repeat it?

23      Q.  Sure.  So is it your testimony that the

24 current city council is not responsive to the needs of

25 the Latino community because there are no Latinos on
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