THE RIGHTS OF
TRANSGENDER PEOPLE IN
WASHINGTON STATE

This guide is designed to help transgender individuals
understand their legal rights in Washington State.
It is not meant to provide legal advice.
The current legal system assumes individuals identify
as one gender, either male or female. While this guide
provides an understanding of the current legal system,
the ACLU recognizes that many people do not identify
as male or female. A person may identify or express as a
specific gender, both genders, or neither gender.
June 2018
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DISCRIMINATION & HARASSMENT
Are there laws that clearly prohibit discrimination against
transgender people?
Yes. Our state anti-discrimination law, known as the Washington
Law Against Discrimination (WLAD), clearly prohibits discrimination
because of “gender expression or identity.”1
The WLAD protects people from discrimination based on gender
expression or actual or perceived gender identity. This protection
includes, but is not limited to, the following areas:
•
•
•
•
•

Places of public accommodation (i.e., places that serve the public),
including restaurants, hotels, and public schools;2
Housing, including the renting, buying, and selling of homes;3
Employment, specifically in state, municipal, and private
workplaces with eight or more employees;4
Credit transactions, including loans and credit cards;5 and
Insurance transactions, including health insurance.6

Washington law also protects people from:
•
•

Violence and threats motivated by gender expression or actual or
perceived gender identity,7 and
Student-on-student harassment, intimidation, and bullying
motivated by gender expression or actual or perceived gender
identity in public schools.8

Further, at least five cities and one county in Washington have passed
their own laws prohibiting discrimination based on gender expression
or identity, including:
•
•
•
•

Burien (barring discrimination in places of public accommodation,
housing, and employment):9
Olympia (barring discrimination in housing);10
Seattle (barring discrimination in places of public accommodation,
housing, and employment);11
Tacoma (barring discrimination in places of public accommodation,
housing, employment, and education);12 and
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•

King County (barring discrimination in places of public
accommodation, housing, employment, and education).13

In 2009, President Obama signed the Matthew Shepard and James
Byrd, Jr. Hate Crimes Prevention Act into federal law. This law
allows the federal government to
assist state and local authorities in
Charged with enforcing the WLAD,
the investigation and prosecution
the Washington State
of hate crimes motivated by bias
Human Rights Commission (HRC)
against a person’s gender identity or
works to prevent and eliminate
expression.14
discrimination by investigating
civil rights complaints and

In addition, federal civil rights laws
providing education and training
opportunities throughout
such as Title VII, which prohibits
Washington. For information on
discrimination based on sex in
how to file a formal complaint with
employment, and Title IX, which
the HRC, call 1-800-233-3247 or
prohibits discrimination based on sex
visit www.hum.wa.gov
in educational programs that receive
federal funding, have been applied
to prohibit discrimination based on
gender identity. However, the Trump administration has opposed the
inclusion of gender identity under Title VII and has rescinded federal
guidance that provided protections for transgender students under
Title IX.15 The Trump administration’s actions have not changed
the underlying laws of Title VII and Title IX. (See page 3 for further
discussion).
What does “gender expression or identity” mean under the law?
As defined under the WLAD, “gender expression or identity” means
“having or being perceived as having a gender identity, self-image,
appearance, behavior, or expression, whether or not that gender
identity, self-image, appearance, behavior, or expression is different
from that traditionally associated with the sex assigned to that
person at birth.”16 Under this definition, transgender individuals
are protected by the WLAD from discrimination based on their
transgender status.17
Do laws prohibiting discrimination based on “sex” protect
transgender people?--See next page for answer--
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This field of law is rapidly changing under the Trump administration.
The U.S. Ninth Circuit Court of Appeals—whose jurisdiction includes
Washington—has made clear that transgender people are protected
from sexual harassment and discrimination based on their gender
expression or identity under the federal Title VII law, which prohibits
sex discrimination in employment.18
During the Obama administration, federal agencies expanded
protections for transgender people. However, the Trump
administration has begun to rescind these protections. In 2012, the
Equal Employment Opportunity Commission (EEOC) – the agency
responsible for enforcing anti-discrimination provisions under
Title VII – held that federal law prohibits discrimination against
transgender employees.19 In 2014, the DOJ issued a memo stating
that Title VII protects people from discrimination based on gender
identity, including transgender status. However, in October 2017,
DOJ rescinded the 2014 memo and issued a new memo, which found
that Title VII’s prohibition on sex discrimination does not encompass
gender identity per se, including transgender status.20
As of October 2017, the U.S. department of Labor (DOL) still lists
gender identity as protected under Title VII.21 The U.S. Department
of Housing and Urban Development (HUD) declared in 2012 that
housing discrimination based on gender nonconformity violates
the federal Fair Housing Act and adopted regulations prohibiting
discrimination on the basis of gender expression or identity in
federally-funded housing programs, single-sex emergency shelters, or
other facilities.22
The ACLU believes that the federal Title IX education law, which
prohibits discrimination based on sex in education programs or
activities that receive federal funding, also protects transgender
individuals from sexual harassment and discrimination based on
their gender expression or identity. The Obama Administration
embraced this interpretation of Title IX. In 2014, the U.S. Department
of Education (ED) affirmed that public and private schools receiving
federal funding may not discriminate against transgender students.23
In May 2016, the DOJ and ED issued a joint guidance letter
explaining that Title IX’s bar against sex discrimination protects
transgender students from discrimination on the basis of gender

6 The Rights of Transgender People in Washington State

identity.24 In February 2017, the Trump Administration rescinded the
May 2016 guidance allowing students to use sex-segregated facilities
in accordance with their gender identity.25
This reversal represents a change in the executive branch’s position,
but not a change in Title IX law: the statute and its protections
against sex discrimination still stand, and the extent of those
protections will be subject to further litigation in the courts. The
ACLU believes that schools continue to have a legal obligation to
protect transgender students from harassment and discrimination
under Title IX, despite the withdrawal of the Obama-era guidance.
Does the U.S. Constitution protect transgender people from
discrimination?
Yes. In 2011, the U.S. Court of Appeals for the Eleventh Circuit
became the first federal court to recognize that discrimination on the
basis of transgender identity violates the Equal Protection Clause of
the Fourteenth Amendment.26 In this ruling the court stated that sex
discrimination encompasses discrimination on the basis of gender
identity or expression.
Although the U.S. Supreme Court has not ruled on this issue, it is the
ACLU’s position that the U.S. Constitution’s guarantee of equality
protects individuals from being treated differently (i.e., discriminated
against or mistreated) because of their gender expression or identity.
The First Amendment, which bars the government from censoring
speech or expression, protects people’s right to dress (an important
form of personal expression) in a way that is consistent with their
gender identity. And the Due Process Clause recognizes and protects
individuals’ interests in determining and expressing their gender
through personal appearance and mannerisms.
Does the law protect a transgender person’s right to use the restroom
consistent with their gender identity?
Yes. The WLAD specifically protects against discrimination
in employment and places of public accommodation, including
public schools, based on one’s gender expression or identity.27 The
Washington State Human Rights Commission (HRC)—the state
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agency responsible for enforcing the WLAD—issued regulations in
2015 clarifying that the WLAD protects the right of transgender
individuals to use restrooms and other gender-segregated facilities
consistent with their gender identity.28
Federal agencies have previously determined that federal civil rights
law protects a transgender person’s right to use restrooms and other
gender-segregated facilities consistent with their gender identity
in education programs that receive
federal financial assistance (i.e. public If you are being harassed,
schools and some private schools).
intimidated, or bullied in school,
In 2015, the U.S. Department of
keep a record of each incident
and report them to your principal
Education determined that an
or counselor. To talk to someone
Illinois school district violated the
outside of your school or to get
federal Title IX law by denying a
more information on strategies
transgender student access to a
to stop harassment, call the Safe
29
gender-appropriate locker room.
Schools Coalition at
As mentioned above, in May 2016,
1-877-723-3723 or visit
the U.S. Department of Justice and
www.safeschoolscoalition.org
U.S. Department of Education issued
a joint guidance letter reiterating
that Title IX protects transgender individuals from discrimination
and requires schools to allow transgender students to access sexsegregated facilities consistent with their gender identity. The Trump
administration later withdrew that guidance, with the stated purpose
of further considering the legal issues involved.30 While the Trump
administration has not put forth a formal position on the question of
whether Title IX protects transgender individuals from discrimination
on the basis of gender identity or expression, the recent actions of
federal agencies under the Trump administration suggest that the
Trump administration does not believe gender identity and expression
is protected. The Department of Justice has stated it will pursue
gender identity discrimination cases on a case by case basis.31 Title IX
itself remains unchanged.
Additional support for the rights of transgender students in public
schools to use restrooms consistent with their gender identity may
be found in the Washington state Office of Superintendent of Public
Instruction (OSPI)’s 2012 guidelines to school districts. 32 These
guidelines, which relate to the elimination of discrimination in public
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schools, state that school districts should allow students to use the
restrooms consistent with their gender identity consistently asserted
at school.33 The guidelines also state that any student who has a
need or desire for increased privacy should be provided access to an
alternative restroom, such as a staff or health office restroom, but
that no student should be required to use an alternative restroom just
because they are transgender or gender nonconforming.34
Are there laws that specifically protect transgender students from
discrimination?
Yes. Washington law protects transgender students in public schools
from discrimination, intimidation, bullying, and harassment. Since
provisions of the WLAD took effect in 2006, the nondiscrimination
policies of Washington public schools have included gender expression
and identity. In 2010, the Washington Legislature passed a law
requiring that public school policies protect transgender students from
bullying and harassment.35
Additionally, the WLAD and the Office of Superintendent of Public
Instruction (OSPI) require public school officials to allow transgender
students to wear clothing that matches their gender identity
(including at proms), call transgender students by the appropriate
name and pronoun,36 provide transgender students with access to
safe and appropriate restrooms and locker rooms (or appropriate
alternative places in which to change for gym class), and accommodate
transgender athletes.37 For transgender students participating
in interscholastic athletics in public schools, OSPI regulations
direct school districts to follow policies set forth by the Washington
Interscholastic Activities Association (WIAA), which state that
students should be allowed to participate in physical education and
athletic activities in a manner that is consistent with their gender
identity.38
It is the ACLU’s position that discrimination or harassment directed
at transgender students in public schools may violate the Equal
Protection Clause of the federal Constitution, under which we think
schools should be held responsible for protecting transgender students
from harassment on an equal basis with all other students; the First
Amendment, which we think should protect the right of students to
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dress in accordance with their gender expression or identity; and the
Due Process Clause, which we think should protect students’ liberty
interest in their personal appearance.

NAME & GENDER CHANGES ON IDENTITY DOCUMENTS
Can a person change their name to reflect their gender identity?
Yes. In Washington, any person over the age of 18 can choose and
use any name they wish, as long as the purpose of the name change
is not to commit fraud. Through what is called a “common law name
change,” a person may simply change their name by using a new
name consistently and exclusively for all purposes.39 This method is
free and easy. But because many government institutions require
documentation proving that a valid name change has been made,
it may not create the kind of solid paper trail needed to change
important identifying documents.
The other way a person can change their name is by court order,
which requires the filing of a Petition for Name Change by the
requesting individual and the signing of an Order for Name Change
by a judge.40 While the process is uniform across Washington counties,
counties may charge different fee amounts for a name change.
Low-income individuals, however, may qualify for a fee waiver. An
individual must contact the District Court in the county where they
reside in order to obtain the needed forms for a name change. After a
Petition for Name Change has been filed, the court clerk will schedule
a date when the person seeking the name change can appear before a
judge or a court commissioner. Most judges will allow a name change
as long as they are convinced that the purpose of the change is not to
evade debts or the authorities. After the judge signs the Order, the
individual must pay a recording fee to record the name change with
the county auditor.
Can a person get their name and gender marker changed on their
birth certificate?
Yes. To change the name on a birth certificate issued in Washington
State, a person must submit to the Washington State Department of
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Health (DOH):
•
•
•
•

A copy of the current birth certificate;
A certified copy of a name change court order;
A completed Court Order Legal Name Change Request Form
(available for download on the Washington DOH website); and
A letter from the requestor stating the following information, as
listed on the current birth certificate: name, date of birth, place of
birth, and names of parents, and contact information.41

On January 27, 2018, a new DOH regulation went into effect outlining
the steps required to change the gender marker on a birth certificate.42
The regulation also created a third gender designation – “X” – which
is not exclusively male or female.43 To change the gender marker on a
birth certificate issued in Washington State, an adult must fill out the
application provided by the state registrar. The information requested
will include the full name listed on the birth certificate, the parents’
full names listed on the birth certificate, and the sex designation
requested. The application must be signed and notarized.44
•

For a minor to change the gender marker on their Washington
State birth certificate, a parent or guardian must submit the
application. In addition to the application, the parent or legal
guardian must also submit a signed statement by the minor’s
licensed health care provider stating that the provider has
determined that the change is consistent with the minor’s identity.
Parental authorization is also required for a minor to change their
name on their birth certificate.

Name and gender marker changes may be requested together (a
certified copy of a court-ordered name change is required in these
cases). To obtain certified copies of the amended birth certificate, a
person must also submit a personal check or money order of $20 for
each certified copy, and either a completed Birth Certificate Mail
Order Form or a certified copy of the birth certificate for replacement.
If the DOH denies the request to change gender designation, its
decision can be appealed to a court.45
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Can a person change their name and gender marker with the Social
Security Administration (SSA)?
Yes. To change their name, a person needs to provide proof of a courtordered name change, U.S. citizenship, and identity.
As of June 2013, SSA no longer requires certification from a physician
in order to update social security records to reflect a gender change.
To change the gender marker on a social security card, a person may
now submit to the SSA acceptable government-issued documentation
reflecting a gender change, which includes a U.S. passport showing
the correct gender, a birth certificate showing the correct gender, or
a court order recognizing the correct gender. Alternatively, a person
may also submit a signed letter from a licensed physician confirming
that the person has had appropriate clinical treatment for gender
transition, which does not have to mean surgery.46
Is it advisable to change one’s name and gender with the SSA?
Yes. Ensuring that the SSA’s record of one’s gender is consistent
with the gender marker on other identity documents will help avoid
problems.
The risk of problems caused by not changing SSA records is
particularly high in the context of employment. In the past, the SSA
sometimes contacted an employer when it noticed that the personal
information it had about a social security number (usually name,
but sometimes gender) in its Social Security Number Verification
System (SSNVS) did not match the information being reported by the
employer. These so-called “No-Match” letters often ended up “outing”
transgender employees at work. Though the SSA ended its policy of
allowing employers to match the gender markers of employees with
the SSNVS in 2011, some systems used by state government agencies
still match gender markers against SSA records.
Additionally, the possibility that a federal identification card system
will be developed increases the likelihood that, in the near future, a
person’s SSA gender marker will be considered the last word on the
person’s gender.
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Can a person change their name and gender on their U.S. passport?
Yes. To change their name, a person must apply for a new passport
by submitting to the U.S. Department of State a completed Form
DS-5504, “Application for a U.S. Passport (Name Change, Data
Correction, and Limited Passport Book Replacement),” along with
copy of a court-ordered name change. Procedures and costs vary
depending on how long it has been since the person’s last passport
was issued. If more than one year has passed since one’s passport
was issued and one is eligible to renew by mail, one must submit a
completed Form DS-82, a copy of a court-ordered name change, and
appropriate fees.47
To change the gender marker on one’s passport, a person must
apply for a new passport in person at a passport acceptance facility
with a completed Form DS-11, appropriate fees, regularly required
documents, and a medical certification indicating that the person
has undergone the clinical treatment appropriate to facilitate
gender transition, as certified by a licensed physician who is familiar
with the person’s transition-related treatment. Certification from
the treating physician must include both the physician’s license
or certificate number, and the issuing state or jurisdiction of the
medical license or certificate. No specific treatment is required,
and the details of an individual’s treatment (e.g., details about
surgery, hormone treatment) need not be included in the letter. Note
that if the physician states that the individual “is in the process
of gender transition,” rather than stating that the individual has
had appropriate clinical treatment for gender transition, the State
Department will only issue a limited, two-year passport (rather than
the standard ten-year).48
Can a person change their name and gender marker on their driver’s
license or state-issued identification card?
Yes. To change the name on a Washington driver’s license or
identification card, a person must submit a written request to the
Washington State Department of Licensing (DOL) accompanied
by an original or certified copy of a court-ordered name change
and payment.49 With the exception of enhanced driver licenses and
enhanced ID cards, an individual may also apply for name changes in
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person at a driver’s licensing office with proof of a court-ordered name
change. The fee for changing one’s name on a driver’s license is
$10-$20.50.
To change the gender marker on a Washington driver’s license or
identification card, a person must mail a written request to the
Washington DOL or visit a driver licensing office location.51 To make
this request, a person must:
•
•

Make sure the person’s name, date of birth, and gender are upto-date with the Social Security Administration (see page 10 for
changing information with the Social Security Administration)
If submitting the request via mail:
◊ Complete a “Change of Gender Designation Request” form
(available for download on the Washington State Department of
Licensing website) by:
• Filling out the “Applicant” section of the form, and
• Having a treating physician52 fill out the “Medical or social
service provider” section of the form.
◊ Make a copy of any one of the following: the person’s valid
Washington State driver license/ID card, enhanced driver license
or enhanced ID card, or instruction permit.
◊ Mail all of the documents to the address on the form.
◊ Upon receipt of these documents, the Washington DOL will
send the individual a letter authorizing that person to get a new
license or identification card online or at a driver’s licensing
office. The fee for changing one’s gender marker on a driver’s
license is $10 in person or $20 online.
◊ If submitting the request in person at a driver licensing office,
bring:
◊ A copy of any one of the following: a valid Washington State
driver license/ID card, enhanced driver license or enhanced ID
card, or instruction permit.
◊ Payment for the $10 fee.
◊ One of the following documents showing the new gender: a
valid U.S. Passport, a certified U.S. birth certificate, a valid
driver’s license or ID card from another U.S. state or territory,
a court order indicating a gender designation change, a valid
U.S. Permanent Resident Card (I-551), a valid Employment
Authorization Card (I-766), or a completed “Change of Gender
Designation Request” form.
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Does changing the gender marker on one’s birth certificate legally
change one’s gender?
It is unclear because Washington courts have not expressly
addressed this issue. Although changing the gender marker on one’s
birth certificate should put to rest once and for all the question of
one’s legal gender, courts outside of Washington have, in certain
circumstances, ignored the corrected birth certificate. To deal with
this potential problem, some individuals obtain a court order declaring
a legal change of gender. (To save time and money, some advocates
recommend doing this when petitioning for a court-ordered name
change.) The advantage of a court order is that it is generally entitled
to greater respect than a birth certificate or other identity document
by courts and agencies in other states.

FAMILY MATTERS
If a married spouse transitions to their affirmed gender expression or
identity during the marriage, is the couple still legally married?
Yes. In 2012, Washington State began recognizing marriage for samesex couples, including marriages between same-sex couples performed
in other states. In 2013, the U.S. Supreme Court invalidated the
Defense of Marriage Act, a federal law that restricted the meaning
of “marriage” and “spouse” to opposite-sex couples.53 In 2015, the
U.S. Supreme Court ruled that state bans on same-sex marriage are
unconstitutional.54 As a result of these rulings, same-sex couples
may marry in all U.S. states and territories. Same-sex couples now
receive the same federal benefits as different-sex couples, including
tax, military, employment (for employees of the federal government),
immigration, family medical leave, social security, and veterans
benefits. Same-sex couples also now receive recognition in federal legal
matters, such as survivor benefits and spousal evidentiary privileges
in criminal prosecutions. The universal legal recognition of same-sex
marriage in the United States means that a person’s gender identity
has no impact on the validity of a marriage.
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Can a person who has transitioned to their affirmed gender identity
legally marry a person of a different gender identity?
Yes. As discussed above, the United States now recognizes marriage
without regard to the gender identities of the spouses. This means
that two people can legally marry in the United States regardless of
whether either one or both of the spouses has transitioned prior to the
marriage, and regardless of whether the legal gender identities of the
spouses are different or the same.
Does undergoing gender confirmation surgery during marriage affect
parental rights?
Not necessarily. Many transgender parents retain custody of their
children, and Washington courts have indicated that a trial court
cannot restrict a parent’s rights based on the fact that the person
is transgender. However, transgender parents sometimes may fare
poorly in custody and visitation disputes, where judges base their
decisions on what they believe to be in the children’s best interest. At
least one Washington court has upheld a trial court’s consideration of
the impact of a parent’s impending gender transition in determining
primary residency.55
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HEALTH CARE COVERAGE
Are there laws that protect transgender people from discrimination in
health care and health insurance?
Yes. The WLAD prohibits discrimination against transgender people
in places of public accommodation, which includes hospitals and other
health facilities. Thus, under Washington law, hospitals and clinics
may not refuse to treat transgender patients or treat transgender
patients differently from other patients because of their gender
expression or identity. The WLAD also prohibits discrimination
against transgender people in insurance transactions. It follows
that, under Washington law, health care insurers may not refuse to
issue health insurance coverage, decline to renew health insurance
coverage, cancel health insurance coverage, or specify different
benefits, terms, rates, conditions, or types of health insurance
coverage on the basis of a person’s gender expression or identity.
Transgender discrimination in health care is also illegal under the
federal Patient Protection and Affordable Care Act (ACA). Section
1557 of the ACA prohibits discrimination on the basis of sex by
any health program receiving federal assistance, as well as within
any state Health Insurance Marketplace established under the
ACA. In a 2016 rule, HHS explicitly stated that under Section 1557
discrimination “on the basis of sex” includes discrimination on the
basis of gender identity.56 However, in December 2016 a Texas
court issued a nationwide injunction to the portion of the 2016 HHS
rule prohibiting discrimination on the basis of gender identity (and
termination of pregnancy)57 . In response to the injunction, in May
2017, HHS advised the court that it is reevaluating the 2016 rule.58
The ACLU believes that the injunction should not prevent Section
1557 gender identity claims from being decided by the courts. A recent
California court decision denied a motion to stay a Section 1557
gender identity claim. The Court found that discrimination on the
basis of transgender identity was protected under the ACA and that
the injunction was not applicable as the Court’s analysis relied on the
language of the statute itself, not the enjoined 2016 HHS rule.59
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Are there government health care programs that provide coverage for
transition-related care?
Yes. Coverage for transition-related care varies among government
health care programs. Under Medicare, a federal program for
individuals over 65 and individuals who are disabled, insurance
coverage for surgical and nonsurgical transition-related procedures is
available. In May 2014, the U.S. Department of Health and Human
Services (HHS) ended its outdated policy of categorically excluding
Medicare coverage for transition-related surgery. As a result,
decisions about coverage for transition-related care are now made
on an individual basis like all other services under Medicare. This
does not necessarily mean that Medicare will cover gender affirming
surgeries for all patients, but it does mean that Medicare will no
longer automatically deny claims for transition-related medical
procedures.
Medicaid is a joint federal and state program for individuals and
families with limited resources. Washington State’s Medicaid program
is known as Washington Apple Health. As of 2015 the Washington
Apple Health program covers many medically necessary surgical
and nonsurgical services for transgender individuals. These include
services such as transition related hormones, primary care visits,
mental health visits, and various surgeries.60 However, even with
Apple Health coverage it is still often difficult in Washington to obtain
transition related surgeries as there are very few providers willing
to accept Apple Health coverage for these procedures. Working with
a primary care provider and an advocacy organization may assist
transgender individuals in finding surgeons willing to accept Apple
Health.
For public employees of Washington State, the Public Employee
Benefits Board (PEBB) offers coverage for surgical and nonsurgical
transition-related care, including hormones and gender confirming
surgery.61
For active duty and retired armed forces members under the federal
TRICARE program, only coverage for nonsurgical transition-related
care is available. Thus, coverage includes hormones and mental health
services, but not gender confirmation surgery.62
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Does private health insurance cover transition-related surgery or
other transition-related medical treatment?
In June 2014, Washington’s Office of Insurance Commissioner (OIC)
stated that transgender discrimination in private health insurance
plans is illegal under the WLAD and the federal Affordable Care Act.
As a result, private health insurance plans sold in Washington State
must provide health care coverage to transgender policyholders on
terms equal to coverage provided to non-transgender policyholders.
For example, if an insurer covers breast reduction surgery to lessen
back pain, that insurer could not deny breast reduction surgery
for transition purposes if the provider deemed the treatment to be
medically necessary.63 OIC’s rule does not apply to Washington
Medicaid (Apple Health), because Medicaid is regulated by a different
state agency, the Health Care
Authority.
The Washington State Office of

Insurance Commissioner (OIC)
Private health plans that are
encourages transgender individuals
“self-insured” are often exempt
who have experienced discriminatory
from state law requirements and
exclusions or denials of service in
therefore are generally not subject private health insurance plans to file
to the OIC’s directive requiring
a complaint for investigation. For
equality in health insurance
information on filing a complaint with
coverage for transgender
the OIC, visit www.insurance.wa.gov
or call 1-800-562-6900.
individuals. However, self-insured
plans must still abide by federal
and state anti-discrimination
laws to the extent the laws are applicable. Self-insured plans are
private health insurance plans for employees that are fully insured by
the employer rather than by an outside insurance company, meaning
the employer pays the insurance claims. Because self-insured plans
often rely on outside insurance companies for administrative support,
it is often difficult for employees to know whether or not their plan
is self-insured. If you are not sure whether your plan is self-insured,
ask your employer. Self-insured plans are primarily offered by large
employers with more than 500 employees.
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RIGHTS IN JAILS & PRISONS
Are there laws that protect transgender individuals from
discrimination and violence in jails and prisons?
Yes. The Eighth Amendment of the U.S. Constitution, which
guarantees an individual’s right to be free from cruel and unusual
punishment, requires prison and jail officials to protect all prisoners
from violence by other inmates and staff. If prison officials know of
a substantial risk of harm to a prisoner, they must take reasonable
steps to reduce the risk.64 For instance, the U.S. Supreme Court held
that prison officials violated the Eighth Amendment where officials
showed “deliberate indifference” to ongoing physical and sexual
violence against a transgender prisoner by other prisoners.65 The
U.S. Court of Appeals for the Ninth Circuit held that prison officials
also violate the Eighth Amendment when officials commit acts of
violence against transgender prisoners.66 In practice, this means that
transgender prisoners should report to prison officials, in writing,
about any risks or concerns they have that could lead to violence or
harm.
The ACLU believes that prisons and jails may also violate the
constitutional rights of transgender prisoners under the Equal
Protection Clause of the Fourteenth Amendment if prison officials
deny transgender individuals services or benefits because of their
transgender status, when those services and benefits are provided to
other prisoners.
Furthermore, the Prison Rape Elimination Act (PREA), a federal law
that aims to combat sexual assault and harassment in prisons and
jails, provides additional support for the protection of transgender
inmates. In 2012, the U.S. Department of Justice (DOJ) issued final
regulations for implementing PREA across the country.67 These
DOJ regulations, known as the “PREA Standards,” contain specific
protections for transgender prisoners in federal, state, and local
correctional facilities.68
Following guidance from the DOJ, the Washington State Department
of Corrections (DOC) adopted revised regulations to enforce the
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PREA Standards in Washington.69 As a result, state DOC rules now
require prisons and jails in Washington to conduct an initial screening
of all prisoners within 72 hours of intake to assess their risk for
sexual victimization and abuse, as well as a follow up assessment
within 30 days of arrival. These
assessments must take into
Under the Prison Rape Elimination
account whether the prisoner
Act (PREA), the Washington State Deis or is perceived to be LGBT
partment of Corrections (DOC) must
70
or gender nonconforming.
investigate all reports of sexual haFurthermore, facilities must
rassment, assault, and abuse against
consider initial screening results
prisoners. To report sexual misconwhen making housing and
duct against an individual in DOC
custody or supervision, call the PREA
program assignments to protect
Hotline at 1-800-586-9431 (0-800vulnerable prisoners from abuse.
586-9431 from a prison facility) or
Facilities must also provide
send a written report to the PREA Unit
accommodations for transgender
at P.O. Box 41131, Olympia, WA 98504.
individuals who wish to shower
Prisoners may also report PREA violaseparately from other inmates.
tions by submitting a kite or grievFinally, jails and prisons are
ance, telling a trusted staff member,
required to provide training to
or asking a family member or friend to
correctional staff that specifically
call the hotline. For more information
about PREA reports, visit
addresses safety concerns for
www.doc.wa.gov
transgender and gender nonconforming prisoners.71
A growing number of local correctional systems are developing more
respectful policies for transgender individuals. For example, the
King County Correctional Facility—the largest correctional facility
in Washington State—adopted specific guidelines in 2006 to protect
the rights of transgender inmates.72 King County’s jail policies
establish additional protections for transgender individuals beyond
those adopted by the state. Under King County’s anti-harassment and
discrimination policy, correctional staff are prohibited from making
derogatory or hurtful comments about transgender or gender nonconforming individuals, talking about or ridiculing transgender or
gender non-conforming individuals to the larger inmate population,
and asking inmates personal questions about their gender identity or
expression. Further, staff must allow transgender inmates to access
gender-congruent commissary items, such as bras for transgender
women and shirts large enough to fit loosely over the chest area
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for transgender men. King County’s policies also require housing
arrangements for transgender inmates to be based on the individual’s
safety and security needs and be the least restrictive option. The
county also provides for separate shower accommodations upon
request and PREA training for staff.
Are jail and prison officials required to place a transgender individual
in the facility that matches the inmate’s gender expression or
identity?
As discussed above, Washington’s Department of Corrections
(DOC) has adopted regulations pursuant to federal law to protect
transgender individuals from sexual assault and violence in prison.73
The state’s DOC’s regulations establish specific protocols for housing
incarcerated transgender, intersex, and gender nonconforming
offenders. According to these regulations, housing assignments for
transgender and intersex individuals must take into account the
individual’s initial risk assessment, potential and identified risks
of each housing option, the individual’s own view of personal safety
within each housing option, and the extent to which the individual
physically resembles the gender with which they identify. Housing
determinations for transgender, intersex, and gender nonconforming
individuals will be reviewed every six months to assess any threats
to the individual’s safety.74 DOC policies also prohibit facilities from
segregating transgender inmates from the general population, except
when requested by the individual or in limited circumstances when
necessary to protect the individual from harm. When transgender
individuals are placed in protective custody, facilities must ensure
that they retain access to the same programs afforded to general
population inmates of the same security level.
King County requires housing assignments for transgender and
gender non-conforming inmates to consider on a case-by-case basis
which placement option would best ensure the individual’s health
and safety.75 The county’s housing policy explicitly states that an
inmate’s own views with respect to personal safety must be given
serious consideration in this process. Housing assignments must be
reviewed at least every six months, and must be reviewed earlier if
an inmate expresses fear about threats to their safety. Like the DOC
policy, King County’s policy prohibits housing transgender and gender
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non-conforming inmates in isolation or segregation solely because
of their gender identity or expression. Decisions to place an inmate
in administrative segregation must be based on objective criteria
without regard to gender identity, such as an inmate’s propensity for
violence, history of victimizing others, or severe mental or physical
illness; furthermore, the county’s policy specifically states that the
status of being transgender cannot be considered a mental or physical
illness for these purposes. Transgender and gender non-conforming
individuals placed in protective custody must have access to the same
programs afforded to general population inmates of the same security
level.
Are transgender individuals protected from invasive and unnecessary
physical examinations by jail and prison officials?
Yes. Washington’s DOC regulations explicitly state that jail staff
may not search or physically examine a transgender or intersex
inmate for the sole purpose of determining the individual’s genital
status. To further protect transgender individuals from invasive and
discriminatory searches, the regulations provide that determinations
about an individual’s genital status may be made by a health care
provider based on conversations with the individual or through a
review of medical records. Prison and jails may only determine genital
status through physical examination when the examination is part of
a broader medical examination necessary for some other purpose and
is conducted in private by a health care practitioner.76
Similarly, King County’s policies prohibit correctional staff from
searching or physically examining transgender or intersex individuals
for the sole purpose of determining genital status. These policies
further require that strip searches of transgender and gender nonconforming inmates be authorized by the duty Sergeant or higher
authority before proceeding, and the reason for the strip search must
be documented. The strip search shall be conducted by two officers
who are of the “same physical sex” –“physical sex” is not defined – as
the inmate. The policy does not consider the inmate’s preference to be
searched by an officer of a particular gender.77
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Do transgender prisoners have a right to receive transition-related
health care services such as hormones and gender confirming
surgeries?
Although the ACLU thinks the answer should be yes, there is no
definitive answer yet. Under the Eighth Amendment of the U.S.
Constitution, prisons and jails must provide adequate health care for
prisoners’ serious medical needs. Prison officials violate a prisoner’s
constitutional right to care when they cause significant injury,
inflict unnecessary and excessive pain, or create a substantial risk of
future harm through the denial of medical treatment or through the
provision of treatment so inadequate that it amounts to no care at all.
This means that decisions about treatment for transgender prisoners
must be based on individualized medical considerations, not financial,
political, or other reasons, and should be consistent with generally
accepted medical standards of care. A growing number of courts
across the country have concluded that gender dysphoria constitutes
a serious medical need under the Eighth Amendment. However,
the Constitution does not guarantee a prisoner’s choice of medical
treatment for any condition, and judgment is often in the hands of
prison medical staff. As a result, transition-related care remains
inaccessible to many transgender people in prison who struggle to
obtain a diagnosis or authorization for specific treatment from facility
providers.
The U.S. Court of Appeals for the Ninth Circuit has indicated
that blanket denials of hormone treatment for transition-related
purposes constitute deliberate indifference to the serious medical
needs of prisoners.78 In other words, correctional officials may not
automatically deny a transgender person’s requests for hormones
on the grounds that gender dysphoria cannot qualify as a medical
need. Such blanket rules against transition-related care are
unconstitutional because they are not based on individualized medical
evaluations.
The Ninth Circuit has also indicated that if an individual was already
receiving transition-related hormone treatment prior to entering the
facility, abrupt termination of hormones may be unconstitutional. This
suggests that once a course of hormone treatment has begun, prisons
and jails must provide some short-term continuing care.79 At the
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very least, hormone therapy should only be terminated gradually in
accordance with medical judgment, not peremptorily cut off. In 2011,
the U.S. Bureau of Prisons (BOP) ended its discriminatory “freezeframe” policy, which “froze” treatment for any person diagnosed with
gender dysphoria at the level of treatment that was provided to them
at the time they entered prison.80 Individuals incarcerated in federal
prisons may now receive hormone therapy based on medical need.81
Washington State’s current health policy for inmates, which went
into effect in August 2017, states that transition-related treatment
qualifies as medically necessary care in certain circumstances. Once
a medical diagnosis is made, transgender individuals may access
transition-related services, such as hormones, pursuant to DOC health
care protocol. Transition-related surgical procedures, however, are
explicitly excluded from coverage. 82
King County’s policy requires that transgender individuals be
provided medical and mental health care like all other inmates.
Furthermore, after a review of their medical records, transgender
individuals may also access necessary continuing care items, such as
stents and other post-operative supplies.83
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IMMIGRATION
May a transgender immigrant be granted asylum in the United States
because of anti-transgender harassment in the individual’s country of
origin?
Yes. More and more transgender immigrants are being granted
asylum after making the case that they have been persecuted at home
because of their failure to conform to cultural gender roles and/or
sexual orientation.84
Although many of the courts addressing the issue confuse sexual
orientation with gender identity or expression, it is clear that
transgender people are a “particular social group” entitled to the
protection of asylum laws.
To qualify for asylum in the U.S. on these grounds, a person must
show that they are transgender, that they suffered past persecution in
their home country, or have a well-founded fear of future persecution
if they were to return home, because they are transgender, and that
their government either persecuted them or refused to do anything to
protect them from persecution by others.85

26 The Rights of Transgender People in Washington State

NOTES ON WORDS & PHRASES USED
Terminology used to discuss gender expression and identity varies
within transgender communities and has changed over time. To
respect every individual’s right to self-identify, the term(s) preferred
by an individual should always be used. For clarity, here is a general
list of common words and phrases used in this guide and elsewhere:
Transgender: A broad term for people whose gender identity,
expression, or behavior is different from those typically associated
with their assigned sex at birth. Some people prefer the term “trans,”
an abbreviation for “transgender.” Please note: “Transgender” is
correctly used as an adjective, not a noun — thus, “transgender
people” is appropriate, but “transgenders” is often viewed as
disrespectful. Use of the term as a past-tense verb — for instance,
“transgendered” — is also often viewed as disrespectful. “Transsexual”
is an older term for people whose gender identity is different from
their assigned sex at birth and who seek to transition from male to
female or female to male. Many people do not use or prefer the term
“transsexual” because of its overly clinical association.
Gender Expression: The way a person represents or expresses one’s
gender identity to others, often through behavior, clothing, hairstyle,
and/or voice or body characteristics.
Gender Identity: A person’s internal sense of being male, female, or
something else. Please note: Because gender identity is internal, a
person’s gender identity is not necessarily visible to others.
Sex: The classification of people as male or female based on a
combination of bodily characteristics, including chromosomes,
hormones, internal and external reproductive organs, and features
that appear during puberty.
Gender Non-Conforming: A term for individuals whose gender
expression is different from social expectations of masculinity and
femininity. Please note: Not all gender non-conforming people identify
as transgender, and not all transgender people are gender nonconforming. This term is not a synonym for “transgender.”
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Gender Transition: The time when a person begins living as the
gender with which they identify rather than the gender they were
assigned at birth, which often includes changing one’s first name,
using new pronouns, and dressing and grooming differently.
Transitioning may or may not also include medical and legal aspects,
such as changing official documents (e.g., driver’s license) to reflect
one’s gender identity, taking hormones, or having surgery. The exact
steps involved in transition vary from person to person.
Sex or Gender Confirmation Surgery: Surgical procedures that may
be part of gender transition. Gender confirmation surgery may involve
a wide variety of different procedures, including those sometimes
referred to as “top surgery” (breast augmentation or removal) and
“bottom surgery” (genital alteration). These surgeries are medically
necessary for some people, but not all people want, need, or can
have surgery as part of their transition. Please note: This term is
preferable to the commonly used phrase “sex reassignment surgery,”
which incorrectly suggests that all transgender people need surgery
to “reassign” their sex before their gender identity can be respected.
Many people consider “sex change surgery” and “sex change operation”
to be derogatory terms.
Gender Dysphoria: The formal medical diagnosis given to transgender
individuals as a prerequisite for certain types of transition-related
medical care. Please note: Formerly known as “Gender Identity
Disorder,” this diagnostic term was revised to better characterize
the experiences of transgender individuals and remove the negative
connotations of “disorder.”
Transgender Woman: A transgender person who currently identifies
as a woman (see also “MTF”).
MTF: A person who transitions from “male-to-female,” meaning a
person who was assigned male at birth, but identifies and lives as a
female (see also “Transgender Woman”).
Transgender Man: A transgender person who currently identifies as a
man (see also “FTM”).

28 The Rights of Transgender People in Washington State

FTM: A person who transitions from “female-to-male,” meaning a
person who was assigned female at birth, but identifies and lives as a
male (see also “Transgender Man”).
Queer: A term used to refer to lesbian, gay, bisexual, and often also
transgender people. Some use queer as an alternative to “gay” in an
effort to be more inclusive. Depending on the user, the term has either
a derogatory or an affirming connotation, as many have sought to
reclaim the term that was once widely used in a negative way.
Genderqueer: A term used by some people who identify as neither
entirely male nor entirely female. Please note: This term is not a
synonym for “transgender.”
Two-Spirit: A term that refers to historical and current First Nations
people whose bodies simultaneously manifest both masculine and
feminine spirits. This term is used by some people in Native American
LGBT communities to honor their heritage and provide an alternative
to Western labels of gay, lesbian, bisexual, or transgender.

ACLU OF WASHINGTON
The American Civil Liberties Union of Washington is a nonprofit,
nonpartisan membership organization devoted to protecting the civil
liberties of all people in Washington and extending rights to groups
that historically have been denied equal treatment.
As one of the ACLU’s more than 50 local affiliates around the U.S.,
the ACLU of Washington works for equal rights and legal protections
against discrimination and harassment for the LGBT community
through litigation and legal advocacy, through lobbying at the state
legislature and local governments, and by public education. The ACLU
of Washington does not handle matters that arise outside of the state
of Washington.
The ACLU of Washington offers information in response to specific
inquiries or concerns and advice on how to assert individual rights
and engage in advocacy; provides referrals to other organizations
better able to offer such information or advice in specific situations;
and undertakes impact litigation (i.e., pursues lawsuits that will
defend or extend fundamental civil liberties and civil rights that will
affect a large number of people).
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If you feel you have been the victim of discrimination based on your
gender expression or identity, please consider contacting the ACLU of
Washington in one of the following ways:
•
•
•

Online: Submit a request for help online by visiting
www.aclu-wa.org/help .
By phone: Call the ACLU of Washington’s Intake and Referral
Line at 206.624.2180 (open Tuesday through Thursday,
10:00am–3:00pm).
By mail: Write to American Civil Liberties Union of Washington,
901 Fifth Avenue, Suite 630, Seattle, WA 98164 and provide the
following information: your name, mailing address, telephone
number and e-mail address (if available); a brief description of
the problem or issue about which you are contacting the ACLU of
Washington, including any relevant dates and the names of any
individuals or organizations involved; a description or copy of any
relevant documentation; whether you are presently represented
by an attorney in the matter you are writing about; whether you
have taken any steps to resolve the matter you are writing about
and, if so, a description of these steps; and a description of what
you would like the ACLU of Washington to do concerning this
matter.

ADDITIONAL RESOURCES
For additional resources and information about transgender rights,
please see:
• Ingersoll Gender Center (www.ingersollgendercenter.org)
• Gender Justice League (www.genderjusticeleague.org)
• Washington State Human Rights Commission
(www.hum.wa.gov)
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